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Oral Argument before the Interstate Commerce 
Commission 


By Hon. B. H. Meyer, 
Member of Interstate Commerce Commission 


{Reprinted From 4 I. C. C. P. Journat 49, 50-52 (1936)] 


When members of the Interstate Commerce Commission speak in 
public it is customary for them to say that they are not representing the 
Commission but that they speak only for themselves in an un-official or 
personal capacity. Aside from the difficulty of separating my personal 
from any official self, I would like to remind you that I, too, am speaking 
only for myself and not for the Commission. I do not know to what 
extent my associates entertain the views I may express. They doubtless 
would be able to offer you better things. However, since you have asked 
me to deliver an ‘‘ Address of Welcome,’’ I will hasten to say that the 
hearty welcome which I extend to you on this occasion is participated in 
by each of the eleven members of the Commission without separate ex- 
pressions from anyone. We all join in wishing you a pleasant and a suc- 
cessful meeting. You have met in Washington several times before and 
your meetings are becoming a part of the traditions of the place. We 
have become accustomed to seeing you on these occasions and we look 
forward to meeting with you. During all of the remainder of the year 
we see many or all of you in official and professional capacities. On 
occasions like this we meet you as citizens engaged in a common work; 
and all thought of counsel, client, jury, or judge is put into the back- 
ground. 

Your Association has developed into an established institution, per- 
forming useful functions. Its members are striving to develop the best 
methods for conducting the public business which has been entrusted to 
you and to us. We are interested in everything that interests you and 
all your deliberations have a bearing upon what we do. We are deeply 
concerned with the composition of your membership. Your effective 
co-operation aids us in the establishment of our list of practitioners. We 
welcome your cooperation and stand ready at all times to aid in a common 
effort for the public good. 

When the most of you who are members of this Association began 
your professional careers the words ‘‘transportation’’ and ‘‘railroads” 
were almost synonymous. If a discussion on the subject of transportation 
was announced it was construed to mean railroads, unless some restriction 
or modification was clearly indicated. There were occasional discussions 
of transportation by water, and on rare occasions, chiefly local, the high- 
way was mentioned. But the ruling idea at that time conveyed by the 
word ‘‘transportation’’ was something relating to railroads. They then 


Eprrors’ Nore: Many of the present members of the Association have asked that 
this article, and the one by Hon. Clyde B. Aitchison, on the subject of “Oral Argu- 
ment” be reprinted so that all of the present members may have the benefits of 
them. The Editors are glad to comply with these requests. 
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furnished nearly all the transportation. Today quite the contrary is 
the fact. No one would assume, if a discussion on the subject of trans- 
portation were to be announced, that railroads would constitute the sole 
subject for consideration. You practitioners are fully conscious of the 
activities of four other agencies of transportation which you also repre- 
sent on occasions, and with which we deal to a greater or lesser extent. 
The entire country is getting to be transportation conscious. I might be 
expected to say something on that subject, but I shall not do so. I refer 
to it merely to indicate the multitude of the problems which confront 
you and us, in common with all the rest of the country, and which have 
so greatly enlarged the scope of your activities. This may require a 
greater degree of specialization, such as has developed in other branches 
of the legal profession. 

In thinking over what I might say to you this morning I concluded 
that if I could be of any service whatsoever I might hope to interest you 
with a few remarks on the subject of oral argument. I am addressing 
my remarks particularly to the juniors. The veterans established their 
own methods long ago. Many of you, juniors and veterans, are now 
complying with every suggestion I expect to make, but others do not, and 
that is my reason for making these suggestions. Certain features have 
been impressed upon my mind cumulatively as I have listened to argu- 
ments. Of certain of these I would like to speak briefly. 

To begin with, I wish to say that I like to listen to oral argument. I 
have always encouraged it except in cases where clearly it appeared to be 
unnecessary. Custom has practically developed oral argument into a 
right of litigants, which it is not, like the filing of printed briefs, which 
is an established right. I like to know where you think the mountains 
and the valleys of your case are located. That is of real value to me as 
a Commissioner who must participate in the decision. I like to know 
what you think the real issues are from the standpoint and interests of 
the respective clients. I have known counsel to spend less than five 
minutes on his case and then use 20 or 25 minutes in anxiety to show 
that it is not like many others mentioned by him. The value of an argu- 
ment to me is largely dependent upon the success with which you outline 
both contour and relief of the field into which you are leading us. Fur- 
thermore, the oral argument represents the only direct contact which 
your clients have with us as a body. It is the only opportunity which 
citizens have to speak to us about their interest in the proceedings. 

From experience you know that members of the Commission may ask 
questions, each asking such questions as the trend of the argument sug- 
gests to him. The answer to the question is, or should be, a direct aid 
to at least one of the participants in working out the final conclusions. 
Ordinarily, we can not know at the time of the argument what the 
record contains, and questions may go outside of the record. You must 
tell us if they do. Generally speaking, answers should be confined to the 
record. I like the answer which many of you have often given; namely, 
that the record is silent on that point, assuming this to be correct. There 
are those who do not stop there, but take advantage of a question to sup- 
plement the record. Where the answer can be given from facts of com- 
mon knowledge which every tribunal has a right to use, no valid objection 
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can be made to an answer thus constructed, but we should be advised of 
that fact. That is sometimes overlooked. Sometimes the answer comes 
in this form, ‘‘The situation is this,’’ followed by the description. Here 
again it is better practice to indicate which part of the description is 
in the record and which part is not there. Frequently you are listeners 
by the hour, as we are, and I am sure I am entrusting to you no secrets 
when I suggest that on such occasions I have felt occasionally that counsel 
expressed doubt regarding the facts of record because a correct state 
ment of those facts might militate against him. This brings into relief 
one of the outstanding differences among counsel. There are those who 
without hesitation, but sometimes probably not without regrets, in answer 
to a question state the facts exactly as they stand developed upon the 
record, even though those facts may militate against him. It takes 
strength of character and a strong sense of duty to do this, but is there 
a single practitioner who doubts that such is the only proper course to 
pursue? A full and frank answer is the only answer which should be 
given. As I think of men who have passed in the procession before us 
in oral argument, those who stand out most distinctly as peaks are the 
men who have combined with fine intellectual qualities that strength of 
character and high sense of duty to do this very thing. It is that class 
of men upon whom Commissioners and counsel have learned to rely and 
whose statements are practically never challenged. 

The character of the case should determine the character of the oral 
argument. Most cases before us are adapted to the simple narrative form 
of presentation, at least in the statement of the case. Some other types 
of oral argument, once fairly common, have gradually disappeared, prob- 
ably due chiefly to a change in the training and experience of those who 
make the argument and to a realization that country jury methods a 
such are not necessarily persuasive before us. We sit in argument many 
days and the character of the arguments has much to do with the enjoy- 
ment of our work and the understanding of the case. An argument may 
be extremely serious and at the same time highly enjoyable. Our business 
is serious business. The most of you have sat in our argument rooms 
when other counsel were arguing, and I believe you understand exactly 
what I am now talking about. Adequate preparation and simple pre 
sentation furnish the greatest aids to me in oral argument. There art 
those who are especially gifted in the use of the English language, and 
who possess the talent of making their words fit the thought like a well- 
fitting glove the hand. This adds to the pleasure and profit of listening, 
but it is not one of the indispensable qualities. Where this talent 
combined with thorough knowledge of the case, and doesn’t tempt it 
possessor into playing with words, it becomes a tool of highest utility; 
but let me hasten to add for the interest of those who may not posses 
these nnusual gifts to the same high degree, that industry in preparation 
and fairness in statement are the more essential and the more useful 
qualities. 

I also wish to say a word regarding your adversary. There are those 
who are always fair and courteous to their opponent and there are those 
who appear to find it difficult to practice these qualities. Some alway 
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bristle and many never do. No practitioner has ever weakened his own 
ed of # case or in any manner harmed his standing through courtesy toward 
comes # his adversary, and frank recognition of obvious merit in the other side 
Here § of the case, assuming it has merit. After all, there are not many cases 
ion is § which are entirely one-sided. Purely one-sided cases practically never 
eners § reach us; they are composed before they develop that far. Nearly always 
ecrets § there is room for honest difference of opinion among the contenders. 
yunsel § There is room for argument. This alone should insure reasonable toler- 
state- # ance in attitude toward one another among opponents. Such tolerance 
relief § is the general practice but many an hour would have been more enjoy- 
e who § able if the practice had been adopted without exception. 
uswer Oceasionally a case does not appear to lend itself to the ordinary 
m the § type of oral argument, and in such instances it may be appropriate for 
takes § counsel to read his argument. Generally, however, the reading of an 
there § argument should be avoided. Preparation should be so thorough that the 
rse to § speaker can be left free to make his argument while he is looking at us, 
ild be § rather than at the written or printed page. Oral arguments are not pro- 
vided for to be read. The practitioner who speaks freely without the 
handicap of extensive reading is more helpful than the one who can not 
take his eye off the written or printed page. 

For certain classes of cases it has long been one of the requirements, 
observed by many, to insert in briefs maps and diagrams relating to the 
subject matter of the proceeding. The absence of a simple map or dia- 
gram frequently is a handicap in following an argument. Maps are a 
real help in learning to understand a situation. I would like to emphasize 
the desirability of general compliance with that suggestion. both in the 
preparation of briefs and in the presentation of oral argument. 

Observance of the points I have mentioned always adds to the 
pleasure of listening to arguments and frequently enhances their value. 
Ihave made these suggestions in the confident belief that they would be 
received in the same spirit in which I have given them. I must add that 
if some of you should not succeed in observing them, I shall nevertheless 
do my best to understand your argument and to help in deciding your 
case strictly on its merits. I shall continue to enjoy oral arguments and 
profit by them. Natural spontaneity and enthusiasm for your cause will 
always rise above particular methods of presentation and substance 
rather than form will determine the mental precipitate of the listener. 
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Oral Arguments before the Commission 


By Hon. Cuype B. ArrcHison 
Member, Interstate Commerce Commission 


{Reprinted From 2 |. C. C. P. Butuetin | (April, 1932)) 


The presentation of oral argument to the Commission is not a right, 
but is a privilege. It can be afforded only sparingly, and should be 
valued accordingly, and used to advantage or not at all. There is no such 
necessity for limitation upon the offering of written arguments, and the 
practice of the Commission in the reception itself is liberal, while scarcity 
of time compels the imposition of limits upon oral arguments and a strict 
adherence to the program in the oral argument list. If this were not 
done, some controversies would absorb an undue proportion of the limited 
time available, and other litigants would be deprived of an equal oppor- 
tunity to have the ear of the Commission. All that parties can reasonably 
expect is a fair proportion of such time as the Commission can devote to 
arguments. Counsel usually recognize this, and cooperate with the Com- 
mission by the acceptance of an apportionment of time according to the 
number to be heard and the intricacy of their causes. 

But since oral argument must be so limited, it should not be wasted. 
Experienced practitioners regard the privilege as of utmost value. And 
so it is, if rightly employed. But many oral arguments, it must be said, 
do not help the cause it is hoped they will aid, and many causes are 
marred by the manner in which counsel present them. Sometimes the 
time of the Commission and of counsel is wasted by futile, impotent, in- 
expert presentations, by statements which confuse and do not elucidate, 
and often it would have been better for counsel’s cause if he had remained 
at home, and relied on his brief. 

How can this time be put to better use? There is need for recurring 
to fundamentals and elementary psychology, which is merely another 
word for common sense. Unless the practitioner is so experienced that 
the technique of advocacy has become automatic, when he prepares his 
oral argument, he should ask himself two simple questions. What is the 
purpose of that which I am undertaking? What is the best way to do that 
which I seek to do in the oral argument I am about to make? 

The purpose of oral argument should be clear. It is to persuade the 
Commission, and bring it to a state of conviction as to the rightfulness of 
the cause of the advocate. It affords an opportunity to supplement the 
record already made, which (theoretically) is confined to statements of 
fact, by introducing reason into the process of bringing about proof. A 
few negative definitions are suggested. Most decidedly it is not a mere 
opportunity for counsel to get something off his chest, or for him to ear! 
a fee or get a trip to Washington. It is not a mere formality. It is 
wholly unwarranted when the only effect is to consume the time of other 
people unprofitably. It confers no license to vent personal animus in 4 
public place. A bit of blistering invective now and then may lighten 
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the tedium of a serious life, but unless most artistically done, or if it 
descends to diatribe, it reacts upon the speaker, without even being 
amusing. 

It ought ever to be remembered that the purpose of all argument is 
to persuade to conviction. Realizing this to be the objective, then the 
question is how best to accomplish the end sought. Instantly the tribunal 
to which the argument is to be addressed becomes the focus of the prob-: 
lem. The advocate, if he is to be helpful, must mentally place himself in 
the position of those whom he is to address, and build his argument ac- 
cordingly. The advocate must recognize the rights and the human limita- 
tions of the men whom he is to persuade, for it is men who are to be con- 
vineed. ‘‘Congress never intended,’’ said Charles Evans Hughes in 
argument when he was at the bar, ‘‘that the Commission should be made 
up of archangels.’’ The Commissioners are well aware of their limita- 
tions, imposed by time, pressure of work, responsibility, and all the 
frailties of the body and mind of man: it is the province of counsel to 
recognize these limitations and make his argument come within these 
bounds. 

An argument must accept without question or reservation the fair- 
ness, disinterestedness, and courage of the body to which it is addressed. 
The advocate must recognize that the tribunal is not interested in persons, 
but in causes; that anything in argument which needlessly distracts the 
attention of the tribunal from the solid substance of the controversy be- 
fore it is an imposition. Personalties, recriminations, querulous inter- 
ruptions of an opponent, extravagance of gesture, needlessly ornate or 
involved language, excursions outside the record—all these detract from 
concentration of attention upon the vital issue. They should be avoided. 
In their stead should be courtesy, patience, simplicity in word and man- 
ner, candor, and accuracy. The tribunal expects that arguments will be 
addressed to it alone, and not to counsel for opponents, to clients, the 
press, or the audience. Counsel cannot expect to convert their opponents; 
the clients needs no conversion ; the press and audience do not decide the 
matter, and the only body which votes is squarely in front of the 
speaker’s desk. 

The ideas which the advocate endeavors to get into the consciousness 
of the Commission for its acceptance must go through the senses of the 
individual members of the tribunal. Here oral argument has much 
greater potential capacity for persuasion than a printed brief, for the 
latter depends wholly upon but one of the senses, while oral argument 
simultaneously employs the listener’s eyes and ears. Forcing the eyes 
of the listener to aid the ear makes for a stronger and clearer mental 
impression upon the auditor. Therefore diagrams, maps, charts, pictures, 
or samples, may be valuable aids to the oral word. Often an oral argu- 
ment memorandum is helpful to the bench: it fulfills the same useful 
function as a well-made table of contents in a brief. And just as soaring 
gestures or an unsuitable tone of voice may be distracting, so timely and 
suitable gesture and posture or modulation of voice may aid in the appre- 
ciation of the oral argument. Punctuation and suitability of emphasis 
are as important in the oral presentation as in the written argument, and 
serve the same purposes. We might compare the high-pressure advocate, 
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who shouts every phrase with equal force (molto vivace, e con tutta forza, 
it would be expressed musically) with a brief printed wholly in 
black-face capital letters, without punctuation or paragraphing. The 
more timorous advocate who reads a prepared statement of hundreds 
of facts and contentions, in a hurried, even, low tone (presto e legato, 
senza espressione, to recur to the symbolism of the gentlest art) we might 
compare with a brief made up wholly of footnotes. 

Counsel often mistakenly assume that in advance of the argument 
the Commissioners have become fully familiar with the details of the 
record. This is, of course, a mistake. Both because it is legally required, 
and because it is helpful to the cause of counsel who opens the case, the 
opening argument should be ‘‘a fair opening’’ so as to disclose the nature 
of the issue with clarity. In a surprising number of cases the listeners 
begin to have a fair appreciation of the nature of the controversy only 
after the opening has been concluded and the argument for the opposition 
is well under way. 

But as the advocate reaches the mind of the listener through the 
latter’s senses, it is important to recognize the well-marked limitations of 
the senses and of the reasoning processes of the auditor. Too much can be 
presented to the eyes or to the ears, so that the effect is merely bewilder- 
ment, and no impression is made or retained. This is a common defect 
of oral arguments. It is possible to make the alterations of an electric 
current so frequent that they will pass through the body without affecting 
nerve sensibility, although the effect may be deadly if long continued. So 
much can be poured into the ears in a short time that nothing worth while 
is heard. Facts can be shot at a listener so fast that the hearer can not 
comprehend them, and put them to use. The advocate’s delivery should 
be slow enough to permit every statement to be grasped, to be turned 
over in the mind of the listener, inspected, and then filed away in mem- 
ory, before another is presented. Within reason, a certain amount of 
repetition may be employed by the skillful advocate to facilitate this 
process. 

Written notes are useful in keeping the advocate to the logical 
course he has planned. But generally speaking, long written statements, 
read hurriedly, crammed with figures or disjointed facts, are of slight 
serviceability. When the written statement must be resorted to, it 
should be prepared with reference to how it will sound, and not as to 
how it would appear to the eye. Such a statement should be made to 
approach extempore speech in form and content, as much as possible. 
Wherever an argument can be made free from the thralldom of manu- 
script, it is far more forceful. 

The auditor should not be burdened by irrelevant or unnecessary 
matter. If a chart or map, for instance, is submitted, it should be of 
suitable size for even tired eyes in a dim light, and it should not be con- 
fused by a wealth of unnecessary details. If a map is to be exhibited 
upon an easel, the lines and letters should be such that they can be seen 
easily at a distance of at least twenty feet; the colors employed for lines 
should be glaring and distinctive enough to avoid the confusion which, 
say, would result from the use of deep purple and brown, when viewed 
at long range. These are merely illustrations of the necessity for & 
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lively imagination on the part of the advocate, in putting himself on the 
other side of the bench and viewing the presentation through the senses 
of the ones whom he is to address. Poor ink, small type, too much con- 
fused matter on a page, all impair the usefulness of the visual approach 
to the mind during the course of an oral argument, because they need- 
lessly and without purpose obstruct the course of sense perception of that 
which is important. 

Many have considered the common law to be the perfection of human 
reason. It undertook to resolve all controversies to issues, and it defined 
an issue as a Single, certain, material, matter of fact, affirmed on the one 
side, and denied on the other, according to the truth or falsity of which 
the decision must go. Advocates experienced in the presentation of 
causes under that system have been trained to endeavor to develop the 
question which is critical, according to their theory of the case, and stress 
that in argument. Many of the practitioners before the Commission have 
not had such training, and unless they consciously restrain themselves, in 
their zeal overdo the matter by trying to hammer in too many facts or 
issues. It is not possible with the complex questions before the Commis- 
sion to simplify the issue as is done at common law, but it is possible in 
many cases to bring the contentions of the parties into much narrower 
compass than is the customary practice. Here lies a great opportunity 
for the advocate to better his presentation and thereby aid his cause. He 
harms his client’s cause when he buries the real question in a mass of ill- 
digested facts. It is not the purpose of oral argument to present a new 
abstract of the entire record. Much can be omitted from the oral presen- 
tation which finds a necessary place in a brief, and the effectiveness of 
the argument thereby can be increased. A logical order of arrangement 
is to be taken as axiomatic and has not been stressed. The ideal argu- 
ment would be such in order and in presentation that an attentive and 
intelligent listener could repeat its whole substance upon its conclusion, 
and it should leave with the auditor a conviction of the logical inevita- 
bility of the position of the advocate. This is a difficult task, but ad- 
vocacy in its effective sense is truly both art and science. 

Yet there is nothing occult about the matter. The advocate must 
know his subject thoroughly. Then he is to present the significant matter 
mm &@ common sense, clear, concise, earnest, sincere manner, without at- 
tempting to add the furbelows of oratory. A good argument is a source 
of satisfaction to the one who makes it, and leaves his listeners with a 


oe of gratitude for help given to them in the performance of a difficult 
task. 





TRANSPORTATION CONFERENCE MEETING 


_ _The Transportation Conference of 1938-1939, at its final meeting 
in Washington on March 27th, made no changes in its program for 
Federal legislation adopted at previous meetings. 








Negative Orders of I. C. C. Held Reviewable 





Supreme Court Overrules Procter & Gamble Case 


The Supreme Court of the United States, on April 17, 1939, in an 
opinion delivered by Mr. Justice Frankfurter, in Rochester Telephone 
Corporation v. United States and Federal Communications Commission 
overruled Procter & Gamble Co. v. United States, 225 U. S. 282, and 
held ‘‘negative’’ orders of administrative tribunals to be judicially 
reviewable. The opinion of the Court is here printed in full. 





Rochester Telephone Corporation, 


Appellant, On Appeal from the District 
Court of the United States 
sie for the Western District 


The United States of America and of New York. 
Federal Communications Commission. 


[April 17, 1939.] 
Mr. Justice FRANKFURTER delivered the opinion of the Court. 


This is an appeal, under Sec. 238 of the Judicial Code as amended 
(28 U. S. C. § 345), from a final decree by a district court of three 
judges, under the Urgent Deficiences Act of October 22, 1913 (28 U. 8. 
C. §§ 45, 47a) as extended by Sec. 402(a) of The Federal Communica- 
tions Act (4 U.S. C. § 402(a)), dismissing on the merits a bill to review 
an order of the Federal Communications Commission. 

At the outset a challenge to the Jurisdiction of the District Court 
confronts us. It involves those problems of administrative law which 
are implied by the doctrine of ‘‘negative orders.’’ Inasmuch as this 
phrase is shorthand for a variety of situations, sharp heed must be given 
to the precise circumstances—inter alia, the statutory provisions for 
review, the terms of the contested order, the grounds of objection to it— 
which in this and other cases have invoked the doctrine. 

Section 2(b) of the Communications Act of 1934 provides that, with 
certain exceptions not here material, the Communications Commission 
shall not have jurisdiction over any carrier ‘‘engaged in interstate or 
foreign communication solely through physical connection with the faci- 
lities of another carrier not directly or indirectly controlling or controlled 
by, or under direct or indirect common control with, such earrier.’’ The 
appellant, Rochester Telephone Corporation (hereafter called the 
Rochester), is a New York corporation maintaining a system of telephone 
communications in and around the City of Rochester. For present pur- 
poses the Rochester is to be deemed as engaged in interstate communl- 
eations solely because of physical connections with the facilities of the 
New York Telephone Company (hereafter called the New York). 
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The present controversy grew out of a ruling by the Federal Com- 
munications Commission that the Rochester owed obedience to a series of 
orders issued by the Commission. These orders required all telephone 
earriers subject to the Act to file schedules of their charges, copies of 
contracts with other telephone carriers, information concerning their 
corporate and service history, their relations with affiliates, their use of 
franks and passes. Copies of these orders were duly served on the 
Rochester. No response being had, the Telephone Division of the Com- 
munications Commission, on October 9, 1935, ordered the Rochester 
to show cause why it should not be required to file responses to the gen- 
eral orders theretofore served upon it.1 The Rochester answered, claim- 
ing to be outside the requirements of the Act except as to matters not 
here questioned. 

To ascertain the facts in the contested issue, the Commission ap- 
pointed a trial examiner. At hearings held by him the Rochester entered 
a special appearance, denying the Commission’s jurisdiction and con- 
tending that the burden of proof was on the Commission to show that 
Rochester did not come within the exclusionary provisions of Section 
2(b) (2). After a thorough hearing? and the submission of briefs, the 
examiner filed his report, to which the Rochester duly excepted. Upon 
the basis of these proceedings and of argument before it, the Commission, 
through its Telephone Division, sustained the findings of its chief ex- 
aminer, determined that the Rochester was under the ‘‘control’’ of the 
New York and therefore not entitled to the classification of a mere 
connecting carrier under Section 2(b) (2). Accordingly, the Commis- 
sion ordered the Rochester classified ‘‘as subject to all common carrier 
provisions of the Communications Act of 1934, and, therefore, subject 
to all orders of the Telephone Division.’’ A petition for rehearing be- 
fore the full Commission was denied. 

The Rochester thereupon filed the present bill, alleging that the 
order entered by the Commission on November 18, 1936, pursuant to its 
Report, was contrary to undisputed facts and erroneous as a matter of 
law, and that the Commission’s threat to enforce it put the Rochester 
to the hazard of irreparable injury, and praying that the District Court 
“make and enter its order and decree setting aside and annulling said 
orders of the Federal Communications Commission hereinbefore men- 
tioned, and each and all of them, and enjoying the enforcement of said 
orders, except in so far as the provisions of said orders . . . have 
already been complied with.’’ 


The case was disposed of in the District Court on the pleadings and the 
record before the Commission. 

: _ Below, the Government made no objection to the District Court’s 
Jurisdiction, nor did that Court raise the question sua sponte.® It sus- 





3 On November 13, 1935, the order was amended in matters not here relevant. 

The hearing before the examiner lasted two days; 221 pages of testimony were 
taken and 34 exhibits were introduced. 

03 te United States v. Corrick, 298 U. S. 435, 440, and United States v. Griffin, 


U.S. 226, 229, the doctrine of “negative orders” implies a jurisdictional 
Which courts must consider sua sponte. eye ae 
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tained the Commission’s action on the merits and dismissed the bill, 
Here, the Government urges that under the doctrine of ‘‘negative 
orders’’ the Commission’s order was not reviewable, but, in the alterna- 
tive, supports the decree on the merits. 

The relation of action by the Federal Communications Commission 
to the reviewing power of the courts is here for the first time. The 
jurisdictional objection raised by the Government in this case impli- 
cates other federal regulatory bodies as well, because the various statu- 
tory schemes for judicial review have either been carried over from the 
Urgent Deficiences Act, pertaining to orders under the Acts to Regulate 
Commerce, or because different statutory provisions have by analogy 
been assimilated to the ‘‘negative order’’ doctrine. That doctrine has 
not had wholly plain sailing in the many cases, both here and in the 
lower federal courts, since it first got under way in 1912, in Procter ¢ 
Gamble Co. v. United States, 225 U. 8S. 282. 

The important procedural problems with which this case is entangled 
therefore call for clarification. 

The prior decisions involving the ‘‘negative order’’ doctrine fall 
into three categories :* 


(1) Where the action sought to be reviewed may have the 
effect of forbidding or compelling conduct on the part of the person 
seeking to review it, but only if some further action is taken by the 
Commission. Such a situation is presented by an attempt to review 
a valuation made by the Interstate Commerce Commission which 
has no immediate legal effect although it may be the basis of a sub- 
sequent rate order. 

(2) Where the action sought to be reviewed declines to relieve 
the complainant from a statutory command forbidding or compelling 
conduct on his part. The most obvious case is a denial of permission 
by the Interstate Commerce Commission for a departure from the 
long-short haul clause. 

(3) Where the action sought to be reviewed does not forbid or 
compel conduct on the part of the person seeking review but is at- 
tacked because it does not forbid or compel conduct by a third 
person. A familiar example is that of a shipper requesting the 
Interstate Commerce Commission for an order compelling the car- 
rier to adopt certain rates or practices which the Commission, on the 
merits, declines. Another instance is where the Commission author- 
izes the carrier to depart from the long-short haul clause and 4 
shipper adversely affected seeks to have the authorization set aside. 


In group (1) the order sought to be reviewed does not of itself 
adversely affect complainant but only affects his rights adversely on the 
contingency of future administrative action. In view of traditional 
conceptions of federal judicial power, resort to the courts in these situ- 





4All except one of the prior decisions of this Court on the “negative order 
doctrine involved review of action by the Interstate Commerce Commission. United 
States v. Corrick, supra, note 3, involved review of action by the Secretary of Agn- 
culture under the Packers and Stockyards Act. 
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ations is either premature or wholly beyond their province. Thus, orders 
of the Interstate Commerce Commission setting a case for hearing de- 
spite a challenge to its jurisdiction,’ or rendering a tentative® or final 
valuation’ under the Valuation Act, although claimed to be inaccurate, 
or holding that a carrier is within the Railway Labor Act and therefore 
amenable to the National Mediation Board, are not reviewable.® 

The governing considerations which keep such orders without the 
area of judicial review were thus summarized for the Court by Mr. 
Justice Brandeis in denying reviewability of a ‘‘final valuation’’ under 
the Valuations Act: ‘‘The so-called order here complained of is one 
which does not command the carrier to do, or to refrain from doing, 
anything ; which does not grant or withhold any authority, privilege or 
license; which does not extend or abridge any power or facility; which 
does not subject the carrier to any liability, civil or criminal; which 
does not change the carrier’s existing or future status or condition; 
which does not determine any right or obligation.’’ United States v. 
Los Angeles R. R., 273 U. S. 299, 309-310. 

Plainly the denial of judicial review in these cases does not derive 
from a regard for the special functions of administrative agencies. 
Judicial abstention here is merely an application of the traditional 
criteria for bringing judicial action into play. Partly these have been 
written into Article III of the Constitution by what is implied from the 
grant of ‘‘judicial power’’ to determine ‘‘Cases’’ and ‘‘ Controversies,’’ 
Art. IIT, See. 2, U. S. Constitution.® Partly they are an aspect of the 
procedural philosophy pertaining to the federal courts whereby, ever 
since the first Judiciary Act, Congress has been loathe to authorize re- 
view of interim steps in a proceeding.’ 

Group (2) is composed of instances of statutory regulations which 
place restrictions upon the free conduct of the complainant. To rid 
himself of these restrictions the complainant either asks the Interstate 
Commerce Commission to place him outside the statute, or, being con- 





5 United States v. Illinois Central R. R., 244 U. S. 82. Compare Federal Power 
Commission v. Metropolitan Edison Co., 304 U. S. 375. 

6 Delaware & Hudson Co. v. United States, 266 U. S. 438. 

7 United States v. Los Angeles R. R., 273 U. S. 299. : 

8Shannahan v. United States, 303 U. S. 596; compare Shields v. Utah Idaho 
Central R. R., 305 U. S. 177, 182-184. j rs 

® Hayburn’s Case, 2 Dall. 409, is the symbol for considerations which limit the 
constitutional — of the federal courts, though that case itself never reached 
adjudication. , also, United States v. Ferreira, 13 How. 40; Muskrat v. United 
States, 219 U. S. 346. wt 

10 Prior to Section 7 of the Act of March 3, 1891, authorizing an appeal to the 
Circuit Court of Appeals from a decree granting a prelimina injunction, review in 
a case not involving a final judgment was unknown in the federal judicial system, 
except insofar as it was present in the practice of certification introduced * on 
6 of the Act of April 29, 1802. See United States v. Bailey, 9 Pet. 267. For state 
court decisions the . oo for finality of the original Judiciary Act have been 
adhered to. Section 237, Judicial Code as amended, 28 U. S. C. Sec. 344. Review of 
action of the federal district courts not involving final judgments can be had only in 
a limited class of cases dealing with interlocutory injunctions, receiverships, and 
criminal oo: Section 129 and 238 of the Judicial Code as amended, 28 U. S. C. 
Sec. 227, 345. This Court, however, may take jurisdiction on certiorari before the 
appellate jurisdiction of the circuit court of appeals is exhausted. 
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cededly within it, he invokes the Commission’s dispensing power. In 
this type of situation a complainant seeking judicial review under the 
Urgent Deficiencies Act of adverse action by the Commission must clear 
three hurdles: (a) ‘‘case’’ or ‘‘controversy’’ under Article III; (b) the 
conventional requisites of equity jurisdiction; (c) the specific terms 
of the statute granting to the district courts jurisdiction in suits chal- 
lenging ‘‘any order’’ of the Commission. 

Where a complainant seeks the Commission’s authority under the 
terms of a statute and the Commission’s action is followed by legal con- 
sequences, as was the case in Lehigh Valley R. R. v. United States, 243 
U. 8. 412, or where the Commission’s order denies an exemption from 
the terms of the statute, as in the Intermountain Rate Cases, 234 U. §, 
476, the road to the courts’ jurisdiction seems to be clear. There is a 
constitutional ‘‘case’’ or ‘‘controversy,’’ Interstate Commerce Commis- 
sion v. Brimson, 154 U. 8. 447; the requirements of equity are satisfied 
if disregard of the Commission’s adverse action entails threat of oppres- 
give penalties ; and the suit is within the express language of the Urgent 
Deficiencies Act in that it is one ‘‘to enjoin, set aside, or annul’’ an 
*‘order of the Commission.’’ 28 U. S. C. Sec. 46, 47.11. While the 


11 The Lehigh Valley case apparently originated the statement, often made in 
“negative order” cases, that the risk results from the statute, not from the order. 
But this formula hardly squares with the actualities of the situation in that case 
The Panama Canal Act, paragraphs 19-21 of Section 5 of the Act to Regulate Com- 
merce, as amended, forbade community of interest between any common carrier 
subject to the Act and a competing water carrier. Under paragraph 20, jurisdiction 
was conferred on the Commission to determine questions of fact as to the existence 
of actual or potential competitive conditions, either on the “gy of the carrier 
or on the Commission’s motion, its determination to be final. Under paragraph 21, 
the Commission was given jurisdiction to extend the time within which operations 
otherwise prohibited by the statute might be carried on after July 1, 1914, if such 
extension did not reduce competition and benefited the public. After receipt of 
notice of the Act from the Commission, the Lehigh applied to the Commission for a 
ruling that it was not subject to the Act, or, in the alternative, for an extension. 
Commission issued an order subjecting the Lehigh to the Act and denying an 
extension. Thereupon the Lehigh brought a suit to set aside this order and to enjoin 
the Commission from enforcing it. 

_ _ As a practical matter the risk of prosecution to which the Lehigh was sub 
jected if it wished to continue to operate its boats was the result of the order. Since 
the Panama Canal Act provided that the Commission should find the facts under it, 
there could have been no prosecution without a previous finding by the Commission 
that the Lehigh was within the Act; once such a finding was made it was subject to 
the rule of administrative finality. Compare Keogh v. Chicago & N. W. Ry., 200 

. S. 156. Therefore the Commission’s order that the Lehigh was subject to the 
Panama Canal Act was responsible for the risk, as much so as if it had expressly 
commanded the Lehigh to stop running its boat lines. And assuming the Lehigh was 
within the prohibition of the statute, the Commission’s order denying an exception 
te gees practical effect as a direct command. Intermountain Rate Cases, 234 


_ Piedmont & Northern Ry. v. United States, 280 U. S. 469, presents a more com- 
plicated situation. Section 1(18-22) of the Act to Regulate Commerce, as amended, 
prohibits any common carrier by rail subject to the Act from extending its lines of 
constructing new lines without a certificate of convenience and necessity. This 
requirement did not apply to “interurban electric railways, which are not operat 
as a part or parts of a general steam railroad system of transportation.” Upon an 
application for a certificate by the Piedmont & Northern, coupled with a motion to 
dismiss on the ground that it was an “interurban electric” railway, for which no 
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penalties may be imposed by the statute for its violation and not for dis- 
obedience of the Commission’s order, a favorable order would render the 
prohibitions of the statute inoperative. The complainant can come into 
court, of course, not to review action within the discretionary authority 
of the Commission to render an adverse rather than a favorable decision 
but because he urges errors of law outside the Commission’s final say-so. 
Such an analysis emerges from a long sequence of cases under the Urgent 
Deficiencies Act viewed in the setting of general doctrines of federal 
jurisdiction. On the other hand, the result in the Lehigh Valley case 
was reached in the earlier phases of modern administrative law and did 
not deal with its specific jurisdictional problems in the perspective of 
underlying principles governing federal equitable jurisdiction. In conse- 
quence, the phrase ‘‘negative orders’’ gained currency as though it were 
descriptive of some technical doctrine of jurisdiction having peculiar 
relevance to judicial review of orders of the Interstate Commerce Com- 
mission and comparable regulatory bodies.'* 

This brings us to the cases in group (3). Here review is sought of 
action by the Commission which affects the complainant because it does 
not forbid or compel conduct with reference to him by a third person. 
This type of situation is illustrated by Procter & Gamble Co. v. United 
States, 225 U. S. 282. Since this case gave rise to the notion that there 
is a specialized jurisdictional doctrine pertaining to ‘‘negative orders,’’ 
it calls for re-examination. Procter & Gamble Co. filed a complaint with 
the Interstate Commerce Commission to set aside demurrage rules that 


certificate was required, the Commission denied the motion to dismiss and denied the 
certificate on the merits. The bill to enjoin the Commission from taking any pro- 
ceedings against the Piedmont & Northern under this order attacked the action of 
the Commission solely on its assumption of jurisdiction. The Court held the order 
was not reviewable, on the ground that the order did not adjudicate the railroad’s 
status, did not command it to do anything, but only had the effect of increasing the 
Piedmont’s doubts as to the correctness of its construction of the statute. To be 
sure, statutory construction is a judicial function. But this is to view the matter too 
abstractly. For the Commission itself had instituted the system whereby it requested 
preliminary submission to it of the status of “interurban roads.” Such a decision 
was at least the equivalent of a threat of prosecution under the statute, and, in fact 
considerable weight is given to administrative practice in ascertaining the meaning of 
such legislation. Compare United States v. Village of Hubbard, 266 U. S. 474. 

12 The initial decision in this group of cases, the Intermountain Rate Cases, 234 
U. S. 476, held reviewable the action of the Commission in refusing to grant requested 
consent to depart from the long-short haul clause. (Section 4 of the Act to R 
late Commerce, as amended.) While this case would seem to control the Lehigh 
Valley case and at least to be persuasive in the Piedmont & Northern case, it was not 
Mentioned in them. After these two cases, subsequent decisions in this pow indi- 
cated that the “negative order” doctrine might prevent review of the refusal by the 

retary of Agriculture to accept rates for a the Packers’ and Stockyard’s Act 
Prohibiting the charging of rates except those on file with the Secretary, United States 
v. Corrick, 298 U. S. 435, and of the refusal to oy an increase in rates of compen- 
sation for carrying of mail, the Railway Mail Pay Act of 1926 requiring the carrier 
to carry the mail at the rate set, United States v. Griffin, 303 U. S. 226. But in both 
these decisions the result reached was supported by factors irrelevant to the present 
discussion. On the other hand, in Powell v. United States, 300 U. S. 276, action of 
the Commission, striking from its files a tariff on the ground that a point was not 
served by the carrier, was held subject to review as a command to the railway 
which had filed the tariff not to give the service covered by the tariff. 
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imposed charges on private cars left unloaded for over forty-eight hours 
on private tracks. The Commission dismissed the complaint on the 
ground that the rules were within the carriers’ authority to make con- 
ditions for the acceptance of private cars. Procter & Gamble then pe. 
titioned the Commerce Court to annul the Commission’s action and to 
enjoin the carriers from enforcing the rules. The Commerce Court 
took jurisdiction but found the Commission’s action to be within its 
authority. On appeal this Court held that the Commerce Court erred 
in taking jurisdiction and remanded the cause for dismissal. 

Clearly Procter & Gamble was authorized under Section 13 of the 
Act to Regulate Commerce to institute the proceedings before the Com- 
mission. Since it asserted a legal right under that Act to have the 
Commission apply different principles of law from those which led the 
Commission to dismiss the complaint, the ingredients for an adjudication 
—constituting a case or controversy—were present. Compare Interstate 
Commerce Commission v. Brimson, supra; Interstate Commerce Com- 
mission v. Baird, 194 U. 8. 25, 38. Judicial relief would be precisely 
the same as in the recognized instances of review by courts of Commis- 
sion action: if the legal principles on which the Commission acted were 
not erroneous, the bill would be ordered dismissed; if the Commission 
was found to have proceeded on erroneous legal principles, the Commis- 
sion would be ordered to proceed within the framework of its own 
discretionary authority on the indicated correct principles. The requi- 
sites of equity have of course to be satisfied, but by the conventional 
criteria. They were satisfied in the Procter & Gamble case, since the bill 
sought to avoid a multiplicity of suits. Finally, the shipper was within 
the express language of Congress authorizing suits ‘‘to enjoin, set aside, 
annul, . . . any order of the Interstate Commerce Commission.’’ To 
be sure the opinion in the Procter & Gamble case partly yielded to the 
Government’s main contention in that case that the jurisdictional statute 
only applied where the order complained of was one which was to be 
enforced by the Commission. More recent decisions of this Court how- 
ever, have dispensed with this requisite for review.'® 

The impelling consideration underlying the decision in the Procter 
& Gamble case did not concern technical procedure. It was part of the 
process of adjusting relations between the Interstate Commerce Con- 
mission and the courts to effectuate the purposes of the Commission. 
This is made abundantly clear by the general atmosphere of the opinion 
as well as by its language,'* particularly when regard is had to the fact 


18 The Chicago Junction Case, 264 U. S. 258; Venner v. Michigan Central R. R., 
271 U. S. 127; Colorado v. United States, 271 U. S. 153; ;~ er Ferry 
Co. v. United States, 285 U. S. 382; United States v. Idaho, 298 U.S. 105. 

14“ | . . we have learned of no instance where it was held or even seriously 
asserted, that as to subjects which in their nature were administrative and within 
the competency of the Commission to decide, there was power in a court, by an 
exercise of original action, to enforce its conceptions as to the meaning of the act to 

late commerce by dealing directly with the subject irrespective of any prior 

rmative command or action by the Interstate Commerce Commission. On t 
contrary, by a long line of decisions, whereby applications to enforce orders of the 
Commission were considered and disposed of or where requests to restrain the 
enforcement of such orders were passed upon, it appears by the reasoning indul 
in that it was never considered that there was power in the courts as an orig) 
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that the Court’s spokesman was Chief Justice White, who had such a 
large share in developing modern administrative law.15 While the 
Interstate Commerce Commission had been in existence since 1887, the 
enlargement of its powers through the Hepburn Act, in 1906,!® and the 
Mann-Elkins Act, in 1910,)7 the establishment of similar agencies in 
many states following the lead of New York!*® and Wisconsin,’ the 
widespread recognition that these specific instances marked a general 
movement,2° made increasingly manifest the place of administrative 
agencies in enforcing legislative policies and called for accommodation 
of the duties entrusted to them to our traditional judicial system. This 
Court ‘‘ascribed’’ to the findings of the Commission ‘‘the strength due 
to the judgments of a tribunal appointed by law and informed by 
experience.’’ Illinois Central R. R. v. Interstate Commerce Commission, 
206 U. S. 441, 454. Recognition of the Commission’s expertise also led 
this Court not to bind the Commission to common law evidentiary and 
procedural fetters in enforcing basic procedural safeguards.?! 





question without previous affirmative action by the Commission to deal with what 
might be termed in a broad sense the administrative features of the act to regulate 
commerce by determining as an original question that there had been a compliance 
or non-compliance with the provisions of the act.” 225 U. S. at 296-97. “ .. . the 
recognition of a right in a court to assert the power now claimed would of necessity 
amount to a substitution of the court for the Commission or at all events would be 
to create a divided authority on a matter where from the beginning primary single- 
ness of action and unity was deemed to be imperative.” 225 U. S. at q 

15See Chief Justice Taft’s estimate of the services of Chief Justice White in “a 
new field of administrative law’: “The capital importance which our railroad system 
has come to have in the welfare of this country made the judicial construction of the 
interstate commerce act of critical moment. It is not too much to say that Chief 
Justice White, in construing the measure and its great amendments has had more 
to do with placing this vital part of our practical government on a useful basis than 
any other judge. His opinions in the case of the Texas & Pacific Railway Co. v. The 
Abilene Cotton Oil Co., and the cases which followed it, are models of clear and 
satisfactory reasoning which gave to the people, to state legislatures, to Congress, and 
the courts a much-needed knowledge of the practical functions the Commerce Com- 
mission was to discharge, and of how they were to be reconciled to existing govern- 
mental machinery, for the vindication of the rights of the public in respect of 
National transportation. They are a conspicuous instance of his unusual and 
remarkable power and facility in statesmanlike interpretation of statute law.” 
Proceedings on the Death of Chief Justice White, 257 U. S. v, xxv. 

16 34 Stat. 584. 

17 36 Stat. 539. 

18 Laws of New York, One Hundred and Thirtieth Session, c. 429 (1907). 

19 Wisconsin Laws of 1907, c. 499, st. 1797 m. 

20 See, e. g., Hughes, Some Aspects of the Development of American Law (1916) 
39 N. Y. B. A. Rep. 266, 269-70; Root, Public Service by the Bar _ 41 A. B.A. 
a. rf} ae: Sutherland, Private Rights and Government Control (1917) 42 


21 Interstate Commerce Commission v. Baird, 194 U. S. 25, 44; Interstate Com- 
merce Commission v. Louisville & Nashville R. R., 227 U. S. 88, 93; United States v. 
Abilene & So. Ry., 265 U. S. 274, 288; compare Douglas v. Noble, 261 U. S. 165, 169. 
It is, perhaps, not too much to say that not a single case arising before the Commis- 
sion could be properly decided if the complainant, the railroad, or the Commission 
were bound by the rules of evidence applying to the introduction of testimony in 
courts.” Twenty-second Annual Report of the Interstate Commerce Commission, 10. 
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From these general considerations the Court evolved two specific 
doctrines limiting judicial review of orders of the Interstate Commerce 
Commission. One is the primary jurisdiction doctrine, firmly established 
in Texas & Pacific Ry. v. Abilene Cotton Oil Co., 204 U. S. 226. Thereby 
matters which call for technical knowledge pertaining to transportation 
must first be passed upon by the Interstate Commerce Commission 
before a court can be invoked.2* The other is the doctrine of administra- 
tive finality. Even when resort to courts can be had to review a Com- 
mission’s order, the range of issues open to review is narrow. Only ques- 
tions affecting constitutional power, statutory authority and the basie 
prerequisites of proof can be raised. If these legal tests are satisfied, 
the Commission’s order becomes incontestable. Interstate Commerce 
Commission v. Illinois Central R. R., 215 U. 8. 452, 470; Interstate Com- 
merce Commission v. Union Pacific R. R., 222 U.S. 541. 

In translating these important objectives for effectuating the Con- 
gressional scheme to enlarge the independent powers of the Interstate 
Commerce Commission into a seemingly technical distinction between 
‘*negative’’ and ‘‘affirmative’’ orders, the opinion in Procter & Gamble 
v. United States gave authority to a doctrine which harmonizes neither 
with the considerations which induced it nor with the course of decisions 
which have purported to follow it.28 Subsequent cases have made it 
abundantly clear that ‘‘negative order’’ and ‘‘affirmative order’. are not 
appropriate terms of art.24 Thus, the Court has had occasion to find that 


See, also, e. g., Baltimore & Ohio R. R. v. United States, ex rel. Pitcairn Coal 


22 
Co., 215 U. S. 481; Robinson v. Baltimore & Ohio R. R., 222 U. S. 506; United 
States v. Pacific & Arctic Co., 228 U. S. 87; Texas & Pacific Ry. v. American Tie Co, 
234 U. S. 138; Northern Pacific Ry. v. Solum, 247 U. S. 477; Director General v. 
Viscose Co., 254 U. S. 498; Dayton-Goose Creek Ry. v. United States, 263 U. S. 456; 
Western & Atlantic R. R. v. rgia Public Service Comm., 267 U. S. 493; Midland 
Valley R. R. v. Barkley, 276 U. S. 482; Board of Railroad Commissioners v. Great 
Northern Ry., 281 U. S. 412. The doctrine has been given gone owe é. 8. 


United States Navigation Co. v. Cunard Steamship Co., 474 (Shipping 
Board); Myers v. Bethlehem ae Corp., 303 U. S. 41 (National Labor 
Relations Board). Compare, also, Prentis v. Atlantic Coast Line Co., 211 U. S. 210; 
Anniston Mfg. Co. v. Davis, 301 U. S. 337. 

23 In Manufacturers Railway Co. v. United States, 246 U. S. 457, the Court 
treated as reviewable the action of the Commission in failing to require an absorp- 
tion of switching charges or a requested joint rate but held not reviewable refusal to 
fix divisions. In part this may have been on the theory that the issue of the divi- 
sions was not properly before the Commission. See 246 U. S. at 482-483. In United 
States v. New River Co., 265 U. S. 533, the Court held reviewable the action of the 
full Commission dismissing a complaint by a shipper against certain car practices 
held invalid by one division of the Commission. Standard Oil Co. v. United States, 
283 U. S. 235, held not reviewable the action of the Commission refusing to grant 
reparations, but the main basis of the decision was not the “negative order” doctrine 
but the statutory scheme dealing with reparations. In Alton R. R. v. United States, 
287 U. S. 229, the Court held reviewable the action of the Commission refusing to 
interferé with divisions set by a railroad in violation of a previous agreement, the 
Court stating that the action of the Commission validated divisions which were 
previously invalid. See 287 U. S. at 236-237. ‘ 

24 The only test which can be derived from the cases in notes 11-13, 23, supra, is 
that an order is “affirmative” if it has the legal effect of changing the status quo, 
permitting what was previously not allowed or compelling what was previously not 
required. But on this test the order in the Lehigh Valley case was “affirmative. 
The decision in the New River Coal Co. case could hardly be hung on such 4 
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while an order was ‘‘negative in form’’ it was ‘‘affirmative in sub- 
stance.’”*5 ‘‘Negative’’ has really been an obfuscating adjective in that 
it implied a search for a distinction—non-action as against action—which 
does not involve the real considerations on which rest, as we have seen, 
the reviewability of Commission orders within the framework of its 
discretionary authority and within the general criteria of justiciability.”® 
“Negative’’ and ‘‘affirmative,’’ in the context of these problems, is as 
unilluminating and mischief-making a distinction as the outmoded line 
between ‘‘nonfeasance’’ and ‘‘misfeasance.’’2* 

The considerations of policy for which the notions of ‘‘negative’’ 
and ‘‘affirmative’’ orders were introduced, are completely satisfied by 
proper application of the combined doctrines of primary jurisdiction and 
administrative finality. The concept of ‘‘negative orders’’ has not 
served to clarify the relations between administrative bodies and the 
courts but has rather tended to obscure them. An action before the 
Interstate Commerce Commission is akin to an inclusive equity suit in 
which all relevant claims are adjusted.2® An order of the Commission 
dismissing a complaint on the merits and maintaining the status quo is an 
exercise of administrative function, no more and no less, than an order 
directing some change in status. The nature of the issues foreclosed by 
the Commission’s action and the nature of the issues left open, so far as 
the reviewing power of courts is concerned, are the same. Refusal to 
change an existing situation may, of course, itself be a factor in the 
Commission’s allowable exercise of discretion. In the application of 
relevant canons of judicial review an order of the Commission directing 
the adoption of a practice might raise considerations absent from a 


poems thread as this test, since there the only change in the status quo resulting 
rom an order considered “affirmative” was that the order of the full Commission 
held unobjectionable a car practice which was the subject of complaint. A division 
of the Commission in the same proceeding had stated that the practice was invalid 
and should be abandoned and it was abandoned. After the full Commission found 
the practice not invalid and dismissed the complaint, the pepe was adopted again. 

25See Alton R. R. v. United States, 287 U. S. 229, 235. 

26 This becomes clear on analysis of the precise problem presented in the Procter 
& Gamble case. It was a dispute between shippers who owned private cars and 
those who did not as to the distribution of the cars owned by the carriers. 
Commission was called upon to resolve that economic conflict by virtue of its 
authority to prevent practices which unfairly discriminated against one group at the 
expense of the other. Its final decision was based on a comprehensive policy con- 
cerning the place of private cars in our transportation system. Had the prior practice 
of the carriers been inconsistent with this policy, and the order of the Commission 
compelled a change, the private car shippers would admittedly have been entitled to 
test the validity of the Commission ruling in the courts, subject, of course, to the 
canons of administrative finality. It seems capricious that the fact that the Com- 
Mission’s order authorized the preservation of the status quo should block any review 
at all. The force of this reasoning is emphasized when it is realized what small 


factors may determine whether the status quo has been —w. e. g., a difference of 


views within the Commission, as in the New River Coal case, supra, note 24. 
the opinion of the Commerce Court sustaining reviewability in Procter & 
Gamble Co. v. United States, 188 Fed. 221. 
27 The Restatement of Torts does not employ this nomenclature. See, also, 7 
LaBatt, MASTER AND SERVANT, § 2586. 
. Compare Inland Steel Co. v. United States, 305 U.S.—:“ .. . the Com- 
Mission was acting in the interest of shippers generally and in behalf of the public 
and the national railroad systems.” 





488 I. C. C. PRACTITIONERS’ JOURNAL 





situation where the Commission merely allowed such a practice to con- 
tinue. But this bears on the disposition of a case and should not control 
jurisdiction. The nature of judicial relief, that is the form of directions 
available, in situations like those presented by the Procter & Gamble 
and the Lehigh Valley cases, were the Commission’s orders reviewed, 
would be no different than was that used in the Intermountain Rate and 
the New River Coal Co. cases.*® In both types of situations ‘‘a judg. 
ment rendered will be a final and indisputable basis of action as between 
the Commission and the defendant,’’ Interstate Commerce Commission 
v. Baird, 194 U. 8. 25, 38. We conclude, therefore, that any distinction, 
as such, between ‘‘negative’’ and ‘‘affirmative’’ orders, as a touchstone 
of jurisdiction to review the Commission’s orders, serves no useful pur- 
pose, and insofar as earlier decisions have been controlled by this dis- 
tinction, they can no longer be guiding. 

The order of the Communications Commission in this case was there- 
fore reviewable. It was not a mere abstract declaration regarding the 
status of the Rochester under the Communications Act,®° nor was it a 
stage in an incomplete process of administrative adjudication. The con- 
tested order determining the status of the Rochester necessarily and 
immediately carried direction of obedience to previously formulated 
mandatory orders addressed generally to all carriers amenable to the 
Commission’s authority. Into this class of carriers the order under 
dispute covered the Rochester, and by that fact, in conjunction with the 
other orders, made determination of the status of the Rochester a 
reviewable order of the Commission. 

But while the Rochester had a right to challenge the order, it cannot 
prevail on the merits. 

The ultimate legal issue is the validity of the Commission’s finding 
that the Rochester ‘‘is under the control of the New York Telephone 
Company.’’ The justification for this finding clearly emerges from a 
rapid summary of the governing facts adduced before the Commission 
concerning the relationship between the New York and the Rochester. 

Prior to 1920 an independent telephone company and the New 
York (which was part of the Bell system) were competitors in Rochester. 
As part of an endeavor to meet an arrangement which the Bell system 
had, in 1913, made with the Department of Justice, the details of which 


29 In the Procter & Gamble case the judicial relief asked was that the order of 
the Commission dismissing the complaint against the demurrage rules be annulled 
and that the carriers be enjoined from applying those rules. In the New River 
Co. case the judicial relief asked was that the car rule under attack be adjudged 
invalid, that the order of the Commission dismissing the complaint _— it be 

e 


adjudged invalid, that the carriers be enjoined from complying with the rule and 
that the Commission be enjoined from restricting the commerce of the complainants 
by its order and by the rule. 

In the Lehigh Valley case So pOae relief asked was that the enforcement of 
the order of the Commission and the institution of any proceedings thereunder 
against the complainant be enjoined. In the Intermountain Rate cases the judicial 
relief asked was that the order of the Commission be set aside, that Section 4 of the 
Act to Regulate Commerce and be declared invalid, and that the Commission and the 
Attorney General be enjoined from taking any proceedings to prosecute the carriers 
for violation of Section 4. 

80 Compare United States v Atlanta, B. & C. R. R., 282 U. S. 522. 
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need not here be recited, the Rochester was formed to consolidate the 
two previously competing enterprises. The property of the independent 
was paid for by bonds of the Rochester, and the property of the New 
York by preferred stock, later designated as second preferred, of which 
the New York had the entire issue, 48,140 shares at $100 par. The 
Rochester issued 1000 shares of common stock, at $100 par, of which the 
New York purchased 335 shares. The New York also paid the officers 
of the independent company $70,000 for their services in consummating 
the consolidation, but $66,500 of this amount was to be used in purchas- 
ing the remaining 665 shares of common stock for deposit in a voting 
trust. Other outstanding securities of the Rochester, first preferred 
stock and bonds, neither of which had any voting rights, were held by 
the public. There were complicated limitations upon the voting rights 
of the second preferred stockholders, but the dominating circumstances 
touching voting rights were that in major matters no vote of stockholders 
could be effective unless concurred in by eighty per cent of the common 
stock and that the Executive Committee and the Board of Directors 
were elected by cumulative voting of the common stock, thereby assur- 
ing New York five out of fifteen members of the Board of Directors and 
two members in an Executive Committee of five. 

Putting all these factors in the context of the circumstances under 
which the Rochester came into being, the manner in which it was 
financed, the operation of the voting trust, and the stake of the New 
York in the Rochester, the Commission, after full hearing and due con- 
sideration, coneluded that 


“the New York Company, through stock ownership, is the dominant 
financial factor in the respondent company and also, that this, taken 
together with their contractural arrangements and other pertinent facts 
and circumstances appearing in the record, unquestionably gives the 
New York Company power to control the functions of the Rochester 
Telephone Corporation.’’ 


The record amply justified the Communications Commission in 
making such findings. Investing the Commission with the duty of 
ascertaining ‘‘control’’ of one company by another, Congress did not 
imply artificial tests of control.*! This is an issue of fact to be deter- 
mined by the special circumstances of each case. So long as there is 
warrant in the record for the judgment of the expert body it must stand. 
The suggestion that the refusal to regard the New York ownership of 
only one third of the common stock of the Rochester as conclusive of the 
former’s lack of control of the latter should invalidate the Commission’s 
finding, disregards actualities in such intercorporate relations. Having 
found that the record permitted the Commission to draw the conclusion 
that it did, a court travels beyond its province to express concurrence 
therewith as an original question. ‘‘The judicial function is exhausted 
when there is found to be a rational basis for the conclusions approved 
by the administrative body.’’ Mississippi Valley Barge Line Co. v. 


_ 


®1See House Report 1850, 73d Cong., 2d Sess., 4-5; compare 78 Cong. Rec. 8446. 
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United States, 292 U. S. 282, 286-287; Swayne & Hoyt, Ltd. v. United 
States, 300 U. S. 297, 303, et seq. 
Decree affirmed. 
Mr. Justice McREYNOLDs concurs in the result. 


Mr. Justice BuTuEr. 


Appellant’s complaint shows that prior to making its final order 
November 18, 1936, the commission made general orders 1, 2, 3, 5, 6a 
and 9, directing that every telephone carrier subject to the Act file state- 
ments concerning its business and affairs. Declining to recognize the 
Act as applying to it, appellant withheld compliance. The commission 
ordered it to obey or to file answer setting forth the facts on which it 
relied as justification for failure so to do. Appellant then applied to the 
commission for determination that it is not subject to the Act or the 
commission’s jurisdiction because exempted under § 2(b)(2). After 
hearing, the commission made the final order declaring appellant subject 
to all common carrier provisions of the Act ‘‘and, therefore, subject to 
all orders of the Telephone Division applicable to wire telephone car- 
riers . . .’’ Thus plainly it made the general orders above mentioned 
applicable to appellant. 

The complaint challenged the validity of these orders on the ground 
inter alia that appellant as a matter of law is, and by the evidence and 
facts found by the commission is shown to be, not subject to any of them. 
The prayer is for decree ‘‘setting aside and annulling said orders . . . 
and each and all of them and enjoining the enforcement of’’ them. In 
the district court, appellees raised no question as to its jurisdiction. But 
here they argue: The commission’s determination classifying the appel- 
lant as subject to its jurisdiction and to the general orders is not an order 
reviewable under the terms of the Urgent Deficiencies Act of 1913; the 
determination neither commands nor directs appellant to do or refrain 
from doing anything; the commission could not have instituted a pro- 
— to enforce it and consequently the court has no jurisdiction to set 
it aside. 

The final order is much more than a mere determination that appel- 
lant is subject to the Act. When read, as it must be, in connection 
with the general orders, it unmistakably puts appellant under a series of 
affirmative mandates which, if valid, may be enforced under the Act. 
See 47 U.S. C. §§ 401, 409, 501, 502; 28 U. S. C. § 47 made applicable by 
47 U. 8. C. § 402a. These unequivocally impose upon appellant burden 
and expense of preparing and reporting to the commission a vast amount 
of statistical and other information. 

The case presents no debatable question as to the jurisdiction of the 
district court. A statement of the facts alleged conclusively shows that 
in purpose, terms and effect the final order constitutes not mere deter- 
mination or declaration but affirmative commands. There is no occasion 
to review earlier decisions dealing with affirmative and negative admin- 
istrative orders and obviously none to overrule any of them or to re- 
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pudiate or impair the doctrine they establish. The Court’s discussion, 
extraneous to the issue involved, confuses rather than clarifies. 

The findings of the district court are amply sustained by the evi- 
dence, and its decree should be affirmed. 


Mr. Justice McREYNOLDs concurs in this opinion. 





*See e. g.: Proctor & Gamble v. United States, (1912) 225 U. S. 282, 292 et seq. 

Hooker v. Knapp, 225 U. S. 302, United States v. Balt. & Ohio R. R. Co., 225 U. 
306, 320. Lehigh Valley R. R. Co. v. United States, 243 U. S. 412. United States v. 
Illinois Cent. R. R. Co., 244 U. S. 82, 89. Chicago Junction Case, 264 U. S. 258, 263- 
264. United States v. New River Co., 265 U. S. 533, 539-541. Delaware ‘. Hudson Co. 
v. United States, 266 U. S. 438, 448. Minnea a R. R. v. Peoria Ry., 27 ke 
€olorado v. United States, 271 U. S. 153, | United xt v. ae * aa R. 
773 U. S. 299, 309. Gt. Northern Ry. v. United States, 277 "4 Re 
Nor. Ry. v. United States, 280 U. S. 469, 475-477. United aay v. yey & C, 
R. U.S. 522. Standard Oil Co. v. United States, 283 U. S. 235. Alton R. 
Co. v. United States, 287 U. S. .% United States v. B. & O. R. Co., 293 U. S. 454. 
Powell v. United States, 300 U. S. 276, 284. United States v. Griffin, 303 U. S. 226, 
232 et seq. Shannahan v. United States, 303 U. S. 596, 599. 





DEPARTMENT OF JUSTICE INVESTIGATING COMPLAINT 
THAT A. A. R. VIOLATES ANTI-TRUST LAW 


The Department of Justice announced on March 23rd, that it is 
investigating a complaint that the Association of American Railroads 
has engaged in an illegal conspiracy in violation of the Sherman Anti- 
Trust Law. It was stated that the complaint was filed two weeks ago 
by one of the nation’s largest motor carrier companies, which objected 
to a resolution adopted by the Association on June 25, 1937, establishing 
8 policy of refraining, in certain instances, from establishing through 
routes or joint rates or fares with motor carriers. 





BROOKE SUCCEEDS BLEDSOE AS CHAMBER OF 
COMMERCE DIRECTOR 


The United States Chamber of Commerce has announced the elec- 
tion of Mr. George D. Brooke, President of the Chesapeake and Ohio, 
Pere Marquette and the Nickel Plate, to be a member of its Board of 
Directors to sueceed the late Mr. S. T. Bledsoe. 





FEDERAL SURPLUS COMMODITIES CORPORATION 
TRAFFIC CHANGES 


Mr. W. H. Quigg, formerly Traffic Assistant to the Coordinator for 
Traffic of the old Federal Traffic Board, and for the last six years 
Manager of Traffic and Transportation for the Federal Surplus Relief 

rporation and its successor, the Federal Surplus Commodities Corpo- 
ration, has been made Special Traffic Consultant, and the duties formerly 
performed by him have been assumed by Mr. J. E. Barwin, Traffic 
Manager of the Corporation. 


Attention Members! 


On March 24th the Association’s office forwarded to each member 
two questionnaires—one with respect to the proposed reorganization of 
the Interstate Commerce Commission—and the other concerning the pro- 
posed Revision of our Constitution and By-Laws. 

We have approximately 2,100 members, but to date only 600 odd 
questionnaires regarding each of the above subjects have been returned 
tous. In order to ascertain the attitude of our members on these matters 
we must have more than fifty per cent of these questionnaires returned 
to the Executive Secretary. 

If you are among those who have not returned the questionnaires, 
won’t you please get them out, answer the questions. and return as 
soon as possible so that our Special Committees handling these matters 
may know your wishes. 

The questionnaires are reprinted below for your information: 


March 24, 1939. 
TO THE MEMBERS OF THE 


ASSOCIATION OF PRACTITIONERS: 


The membership of the Association will be called upon at the 
Decennial Convention at San Francisco, June 29-30, 1939, to give con- 
sideration to a revision of the Constitution and By-Laws. The Executive 
Committee has thought it advisable to obtain the views of the members 
on some of the more fundamental proposals, so that all members may 
have an opportunity to express themselves. 


It will be appreciated, therefore, if you will express your views on 
the following proposals, returning this questionnaire promptly, so that 
the officers may better pass upon the questions with which they are now 
confronted. A full expression of your views, and suggestions will be 
helpful. (A separate communication may be used if desired.) 


1. Are you in favor of changing the name of the Association to 
**1.C.C. Practitioners’ Association’’? 


2. Do you favor the creation of 16 Regional Districts (into which 
the United States is divided for the administration of the Motor Carrier 
Act), the designation of members as ‘‘District’’ members; the election 
of a Vice President by the members of each District for terms of two 
years ; with the Executive Committee composed of the 16 Vice Presidents, 
the President, the Secretary and the Treasurer? 


3. Do you favor the authorization of the formation of District or 
Local Chapters which would send delegates to the annual or special 
meetings of the Association ? 


4. Do you think that membership in District or Local Chapters 
should be confined to those holding membership in the Association? 
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5. Do you favor making the President the Chairman of the Execu- 
tive Committee? 


6. Are you in favor of increasing the annual dues in the Association 
to $6, with the understanding that the increase will be used exclusively 
for enlargement and improvement of the JOURNAL? 


(City and State) 





March 24, 1939. 
To the Members of the Association of Practitioners: 


There are several bills pending before the present session of Con- 
gress which in a sense involve either a reorganization of the Interstate 
Commerce Commission or a distribution of its powers, or both. 

In 1936 when agitation was stirring in respect of a reorganization 
of all Government Departments and independent agencies whereby 
control over independent agencies such as the Commission threatened 
to be passed to the Executive Department a resolution was passed by the 
Executive Committee of our Association and overwhelmingly adopted 
by our members, to the effect that the Association should oppose any plan 
of reorganization which would have the effect of taking from the Com- 
mission its independent status and its independence in thought or action. 

At that time a Committee was formed for the purpose of appearing 
before Congress and resisting such measures and this Committee has 
been continued each year since. 

In view of the fact that none of the bills now pending seems to fall 
definitely within the condemnation contemplated by the original resolu- 
tion and in view of the further fact that our Association is divided as 
between railroad and shipping interests, the Committee does not feel 
justified in opposing any of these bills in the name of our Association 
without more definite authority from the membership. 

To that end we are circularizing the membership with the questions 
indicated below and with the request that each member answer each 
question ‘‘Yes’’ or ‘‘No’’ with as little qualification as possible. Your 
replies should be sent to the Executive Secretary for tabulation and 
no reply will be further identified with the replying member except at 
his specifie request. 

The questions follow: 
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1. Do you favor any reorganization by Congress of the Interstate 
Commerce Commission ? 

2. Do you favor continuance of the present power of the Commis. 
sion to organize itself into such divisions as will enable it from its 
own experience and judgment best to carry out the duties imposed 
upon it by the Interstate Commerce Act? 

3. Do you favor 


(a) The establishment of a Transportation Board as proposed 
in H. R. 4862 (which is the bill submitted to Congress by 
the President’s Committee of Six) to function separately 
and apart from the Interstate Commerce Commission and 
to take over many of the duties and powers now vested in 
the Commission, including the issuance of certificates of 
public convenience and necessity for railroad, motor truck 
and water carriers, the issuance of securities and authoriza- 
tion for consolidations, mergers, acquisitions, etc., 

The creation of a Transportation Administrator as con- 
templated in Section 203 of H. R. 2531 to be appointed by 
the President and to act separately from the Commission 
in a purely advisory capacity to the end of imposing gen- 
eral conditions in the transportation industry considered 
as a whole, 

The creation, of a Transportation Board, or Division, to be 
appointed by the Commission and to function in an advis- 
ory capacity within the Commission in studying the trans- 
portation situation and suggesting remedies for the 
improvement thereof, 


(d) Or do you favor leaving the Commission as now consti- 
tuted to work out these problems in its own best judgment 
by the usual recommendations to Congress? 


4. Do you favor the grant of additional power to individual Com- 
missioners so that upon the order of the Commission they will be enabled 
in the first instance to make decisions in contested cases, such decisions 
to have the same force and effect as those now made by divisions of the 
Commission f 

COMMITTEE ON REORGANIZATION OF THE L.C.C. 


Harry C. Ames, Chairman 
LuTHER M. WALTER, 
Euvmer A. Smirx, 

R. C. FusricHt, 

E. S. BRasHEARS. 


Please return this with your answer to Sarah F. McDonough, Executive 
Secretary, 2218 I. C. C. Building, Washington, D. C 
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Commissioners mo McManamy Praise 


(The Editors - rivileged to reprint from the March and April 
issues of “The In-Com-Co” letters written by Commissioners Meyer 
and McManamy, to the Editor, Mr. James O. Tolbert, praising the 
employees of t e Commission.) 

March 1, 1939. 





Mr. James O. Tolbert, 
Editor, the In-Com-Co., 
Interstate Commerce Commission, 
Washington, D. C. 


Dear Mr. Tolbert: 


I respond gladly to your request to write ‘‘a word’’ for your paper 
before I leave the Commission. As you doubtless know, the date of my 
departure is still uncertain. 

According to the calendar, I have been a member of the Interstate 
Commerce Commission since January 1, 1911, or 28 years and two 
months, at the time I am writing this. According to the way I feel, I 
have not been here that long at all. Again, according to the calendar, I 
will be 73 years of age on May 28, next. According to my feeling, I am 
no older now than I was when I came here. However, in the end, the 
calendar always wins. It has won in this instance. 

Through the years of my activities here I have had occasion to ex- 
press the opinion at various times that the employees of the Interstate 
Commerce Commission compare favorably with employes) elsewhere, 
public or private. I have discussed this occasionally with men who 
knew personally various public and private organizations. They all 
agreed that the employes of the Interstate Commerce Commission would 
stand up well in any comparison. When I first came here I was impres- 
sed by the ability of the men in different sections or bureaus, by their 
familiarity with questions in their respective lines of work, and by their 
attitude of helpfulness and devotion to duty. That feeling grew on me 
with time. 

Commission employes have been selected and promoted purely on 
the basis of merit. Except by accident, I have never known the politics 
of employes with whom I came most in contact. Nothing but sound and 
honest administration of civil service will perpetuate this. 

A negligible minority among employes become possessed sometimes 
of peculiar ideas. I recall one individual, occupying of course a very 
minor position, who had prepared a tabulation of employes in the bu- 
reau in which he was working, which proved to his satisfaction that only 
persons belonging to a certain political party or a particular nationality 
were ever promoted in that bureau. Instead of working at his job he was 
spending time on this ‘‘problem.’’ He was certain that his failure to 
be promoted was due to the fact that he belonged both to the wrong 
political party and to the wrong nationality. During the Great War 
another employee carried ‘‘information’’ to a government intelligence 
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bureau regarding a fellow-employe, alleging that this particular employe 
was disloyal and should be discharged. We were requested to discharge 
him. On inquiry I learned that the employe in question was in train- 
ing as a volunteer at that very moment at Ft. Myer. The two indi- 
viduals to whom I have just referred represent a type who apparently 
are always with us, but fortunately only in very small numbers, 
Wherever they are, they make trouble for others as well as for them- 
selves. 

The great majority of Commission employes devote themselves to 
their work. They welcome promotions when they come, do not complain 
if they do not come when expected, and rely on the Commission to deal 
fairly with them. Our records show that such reliance is justified. 

The members of the Commission, who are your bosses, are human 
like yourselves. They all realize that. Their responsibilities are great; 
so is the volume of work which they must perform. That volume varies 
from time to time, but there never is an hour when there are not many 
subjects challenging their attention and when all of the best thought of 
each individual commissioner is not needed in connection with pending 
business. 

Since the passage of the Motor Carrier Act, Division 5 has been the 
hardest worked division in the Commission. Motor carriers have pre- 
sented an extraordinarily large number of new questions requiring 
answers, which Division 5, in the first instance, has provided. After the 
enactment of the Transportation Act, 1920, Division 4 carried a heavier 
load than any other division because of the financial duties which the new 
legislation had imposed upon the Commission. After the passage of the 
Valuation Act in 1913 the Valuation Committee, which later became 
Division 1, carried the heaviest load. The members of these divisions 
could easily have spent all their time on the new problems. but as a prac- 
tical matter they could not be excused from all the other work. The aim 
is to apportion the work equally as far as practicable, but absolute 
equality is not attainable. The acuteness of the pressure upon a division 
due to new legislation gradually lessens as procedures become standard- 
ized and general rules of administration and decision are developed. 
The pressure upon each individual member of the Commission was great- 
est between the years 1912 and 1917, on which latter date the Commission 
was authorized to act through divisions. Prior to 1917 each member was 
obliged to act upon every piece of official business before the Commission. 
The number of pieces was relatively large, and that is what made those 
years so hard. 

What impressed me most when I first joined the Commission was the 
work in conference. In fact, Commission conference seemed very much 
like a University Seminary. As case after case was called for considera- 
tion, each Commissioner contributed his views. Each tried to understand 
the point of view of the other, and to give weight to views that might 
differ from his own. I was impressed by the honest desire of each mem- 
ber to understand and to arrive at just conclusions within the law. That 
was the sole purpose. That is the spirit of what we call the Interstate 
Commerce Commission. That is its dominating characteristic, and that 
is what has made the Commission a great and permanent asset in our 
national life. 
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When you see Commissioners sit in hearings or arguments you see 
them as individuals. When they sit in conference, either of a division or 
of the entire Commission, they act as a body, not as individuals. The 
Commission in conference is the institution called the Interstate Com- 
merce Commission. It exists at no other time and in no other form. 

Commission work has absorbed the greater part of my mature life. 
I have given it all that there was in me. I know that nearly all of you 
have done the same, many of you for more years. 

The best wish I can express to you is that you may continue in this 
splendid work for many more years in excellent health and happiness. 

—BauTHasaR H. Meyer. 


A Parting Word From Commissioner McManamy 


April 10, 1939. 
Mr. James O. Tolbert, Editor 
The In-Com-Co. 


Dear Mr. Tolbert : 


I thank you for your suggestion that I use the columns of The In- 
Com-Co magazine for what I will term my ‘‘swan song.’’ I appreciate it 
because it affords me an opportunity to express to all of the employees of 
the Interstate Commerce Commission my appreciation for their unselfish 
loyalty and helpful cooperation during the years that I have been with 


the Commission. 


It is almost a third of a century since I came to the Interstate Com- 
merce Commission as a safety appliance inspector under the classified 
Civil Service regulations. Prior to that time I had been in railroad serv- 
lee as a locomotive fireman and engineer and as an instructor in loco- 
motive and air-brake operation, and as an engineer of tests establishing 
train ratings and other operating practices on a number of different rail- 
roads. It seemed to me that this background gave me a good foundation 
for my work on the Commission and within limits of course this was true, 
but I soon found that there was a vast difference between the duties and 
responsibilities of an employee of a single railroad owing allegiance only 
to the railroad that employed him and an employee of the government 
administering laws regulating all of the railroads which must be admin- 
istered impartially and in which the interests of the public must be given 
primary consideration. 

When I first came to the Commission I was amazed at the spirit of 
cooperation and teamwork which prevailed among all of the employees 
of the Commission with whom I came in contact and, as I later learned, 
this extended to the Commissioners. In other words, I found I was 
among friends where everyone desired to be helpful and where I found 
neither jealousy nor trade secrets. If I needed advice or assistance, 
which I frequently did and do, there was always someone who gave it 
freely and cheerfully. From my first day with the Commission it has 
always seemed to me that my associates, and this means all of them, were 
just as much interested in my success as they were in their own. And 
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that spirit still prevails. It is I. C. C. standard and is the basis of what- 
ever success I have had in my work with the Commission; in fact, it is 
the basis of the Commission’s success. 

I am sorry that I cannot remain with you at least until I reach the 
age at which I would have to retire pursuant to the provisions of the 
Civil Service Retirement Act, but it has not worked out that way. In 
the language of the colored minister—‘‘They have done handed me my 
resignation.”’ 

I am grateful beyond expression for the spirit of loyalty and helpful 
cooperation and above all friendship which I have received from every- 
one with whom I have been associated in the work of the Commission for 
more than 31 years. 

And so, my friends, I say goodbye with sincere regret. I have been 
honored by three appointments to the Interstate Commerce Commission 
and I have enjoyed the work, but I have enjoyed far more our extremely 
pleasant associations which I hope will not be entirely severed. How- 
ever, I am a good loser and I leave with eyes front and with the firm 
conviction that for me “‘life begins at 68.’’ 

—McManamy. 





ANDREWS CONFIRMED AS WAGE-HOUR LAW 
; ADMINISTRATOR 


The nomination of Mr. Elmer F. Andrews, of New York, to be 


Administrator of the Wage and Hour Division, Department of Labor, 
was confirmed by the Senate on March 30th. 





ELIMINATION OF RAILROAD-HIGHWAY GRADE 
CROSSINGS 


The Bureau of Public Roads has issued rules and regulations for 
carrying out the provisions of the Federal Highway Act relating to the 
elimination of hazards to life at railroad grade crossings. 





RAILROAD FREIGHT CAR TRUCKS TO BE TESTED 


The Association of American Railroads has planned a series of tests 
to determine what improvements can be made in the construction of 
railroad freight car trucks in order to better fit them to meet operating 
conditions resulting from greater high-speed freight service. These tests 
will begin as soon as possible. Out of them are expected to result the 
development of a freight car truck that can be used on freight trains 
moving at speeds as great as the fast passenger trains now being operated 
in the United States. The average speed of freight trains in 1938 was 
61 per cent higher than in 1920. The road tests will be run over the 
Pennsylvania Railroad from Altoona to Lock Haven, a round trip 
distance of 156 miles. 





Bills Introduced In Congress 


The following bills have been introduced in the 76th Congress: 
BITUMINOUS COAL ACT—AMENDMENTS 


H. R. 5119—introduced by Mr. Allen, of Pennsylvania, on March 
20, 1939, to amend an Act entitled ‘‘An Act to regulate interstate com- 
merce in bituminous coal, and for other purposes.”’ 

[Amends Bituminous Coal Act of 1937. Reduces Coal Commission 
to three members. Authorizes associations of producers to enter into 
marketing rules and agreements. Defines unfair methods of competi- 
tion. Repeals §§ 3, 4, 4-A, 5, 7, 18 and 19 of present Act, relating to 
establishment of minimum prices and imposition of taxes, etc. ] 


COMMODITIES CLAUSE—PIPE LINES 


§. 2181—introduced by Senator Borah, of Idaho (for himself and 
Senator Gillette of Iowa) on April 17, 1939, to prohibit interstate com- 


mon-carrier pipe lines from transporting commodities in which such car- 
riers have any interest. 


FEDERAL EMPLOYERS’ LIABILITY ACT—AMENDMENTS 


H. R. 4988—introduced by Mr. Healey, of Massachusetts, on March 
13, 1939, to amend an Act entitled ‘‘An Act relating to the liability of 
common carriers by railroad to their employees in certain cases,’’ ap- 
proved April 22, 1908 (U.S.C., title 45, sec. 51). 

[Provides that an employee shall not be held to have assumed the 
risks of his employment. ] 

H. R. 4989—introduced by Mr. Healey, of Massachusetts; on March 
13, 1939, to amend an Act entitled ‘‘An Act relating to the liability of 
common carriers by railroad to their employees in certain cases,’’ ap- 
proved April 22, 1908, as amended (U.S.C., title 45, ch. 2). 

[Would outlaw rules by which employees may be prohibited from 
furnishing information with respect to injury or death of fellow- 
employee. | 


FREIGHT CHARGES—LIABILITY OF SHIPPER 


H. R. 5726—introduced by Mr. Buck of California, on April 12, 
1939, to amend the Interstate Commerce Act by providing that the 
shipper shall not be liable for charges in certain cases. 


GENERAL TRANSPORTATION BILL 


8. 2009—introduced by Senator Wheeler of Montana (for himself 
and Senator Truman of Missouri) on March 30, 1939, to amend the 
Interstate Commerce Act, as amended, by extending its application to 
additional types of carriers and transportation and modifying certain 
provisions thereof, and for other purposes. 

[This bill is similar to Title I, §§ 1 to 52, of H. R. 4862. It contains 
& number of provisions not found in H. R. 4862. It does not repeal the 
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long and short haul clause. It contains drastic modifications of the com- 
modities clause. It includes the Panama Canal Act. It treats the whole 
field of transportation as a unit, giving the I. C. C. jurisdiction over 
transportation by common carriers by railroad, water, motor vehicle, 
express, pipe line, and sleeping car companies. It gives the I. C. C. jur- 
isdiction over air carriers for rate-making purposes only. Contract 
carriers by air, water and motor, as well as brokers, are brought within 
the jurisdiction of the I. C. C. 

The bill creates no new boards, agencies or commissions. The 
I. C. C., a single independent body, is charged with the regulation of all 
forms of transportation, rather than different agencies regulating dif- 
ferent carriers. The I. C. C. is directed to proceed immediately to inves- 
tigate the relative economy and fitness of carriers by rail, water and 
motor for transportation service, or for any particular sort of transpor- 
tation, with the view of determining the service for which each form 
of transport is especially fitted, so as to lessen wasteful and destructive 
competition. The Commission is also directed to investigate the whole 
subject of governmental aid or subsidy to rail, motor or water carriers. 

The bill contains a rate-making rule applicable to all forms of trans- 
portation, and for all purposes is the same as the rule now contained in 
§ 15a of the Interstate Commerce Act. 

The bill provides a transportation policy of impartial regulation of 
all modes of transportation, recognizing and preserving the inherent 
advantages of each. ] 


INTERTERRITORIAL FREIGHT RATES 


8. J. Res. 99, introduced by Senator Hill, of Alabama, on March 22, 
1939, to amend the Interstate Commerce Act, as amended, and for other 
purposes. 

H. J. Res. 223, introduced by Mr. Ramspeck, of Georgia, on March 
22, 1939, to amend the Interstate Commerce Act, as amended, and for 
other purposes. 

[Under these resolutions the I. C. C. would be directed to institute 
an investigation into the rates on manufactured products between points 
in one classification territory and points in another such territory and 
into like rates within any of such territories, and to determine whether 
the said rates are unjust and unreasonable, or unlawful in any other 
respect in and of themselves or in their relation to each other, and to 
enter such orders as may be appropriate for the removal of any unlaw- 
fulness which may be found to exist. The Commission may, in its dis- 
cretion, confine its investigation to such manufactured products and the 
rates thereon as shippers thereof may specifically request to be included 
in such investigation. 

Section 3 (1) of the Interstate Commerce Act would be amended 80 
as to make discrimination in rates between territories unlawful. 

These resolutions are said to represent the final conclusion by South- 
ern and Western members of Congress as to what should be done at this 
session of Congress to correct what they conceived to be the injustice 
done ° the South and West in the matter of interterritorial freight 
rates. 
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LAND GRANT RATES 


S. 1990—introduced by Senator Truman of Missouri (by request) 
on March 30, 1939, relating to the transportation by railroad of per- 
sons and property for or on behalf of the United States. 

[Would require U. S. Government to pay applicable commercial rate 
for rail transportation of persons or property, except as to military or 
naval service. } 

S. 1915—introduced by Senator Reed, of Kansas, on March 23, 1939, 
relating to the transportation by railroad of persons and property for 
or on behalf of the United States. 

[Similar to S. 1990, except that it would not apply commercial rates 
to the transportation of mail. ] 


MOTOR CARRIER ACT—-AMENDMENTS 


H. R. 5500—introduced by Mr. Mapes, of Michigan, on April 3, 
1939, to amend part II of the Interstate Commerce Act, otherwise 
known as the Motor Carrier Act, 1935, as amended by the Act of June 
29, 1938. 

[Similar to S. 1512. Would exempt from I. C. C. jurisdiction and 
regulation such motor carriers as operate wholly within a single state 
except as to traffic moving under joint through rates. ] 

H. R. 5750—introduced by Mr. Holmes, of Massachusetts, on April 
13, 1939, to amend the Motor Carrier Act, 1935, with respect to the 
power of the Commission to limit the scope of the operations of certain 
earriers, and for other purposes. 


NATURAL GAS ACT—AMENDMENTS 


H. R. 5070—introduced by Mr. Dirksen, of Illinois, on March 15, 
1939, to amend the Natural Gas Act so as to permit producers and dis- 
tributors of coal, oil, and other fuels to participate in proceedings 
under the Natural Gas Act; to repeal the limitation on the power of the 
Federal Power Commission to suspend rates or service for the sale of 
natural gas for resale for industrial use only ; and for other purposes. 


POOLING OF L. C. L. TRAFFIC 


8. J. Res. 117—introduced by Senator Reed of Kansas, on April 19, 


1939, to provide for the pooling by railroads of their less-than-carload 
freight traffic. 


POSTALIZATION OF TRANSPORTATION CHARGES 


H. R. 5579—introduced by Mr. Lemke of North Dakota, on April 5, 
1939, to relieve the existing national economic emergency by postalizin= 
transportation rates; to provide for the incorporation of the Railroad 
Postalized Fare Guaranty Corporation in order to allot and apportion 
Just and equitable indemnification to the railroad carriers; authorizing 
an appropriation for the purpose of carrying out the provisions of this 
Act; and for other purposes. 
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RAILROAD BRIDGES 


8. 1989—introduced by Senator Truman of Missouri (by request) 
on March 30, 1939, to provide for the alteration of certain bridges over 
navigable waters of the United States, for the apportionment of the cost 
of such alterations between the United States and the owners of such 
bridges, and for other purposes. 

[Provides for reimbursement of railroads by Government for cost 
in excess of benefits in cases where railroads are required to alter or re- 
construct bridges in connection with improvement of navigable waters 
and other publie projects. ] 


RAILROAD FINANCING INVESTIGATION 


S. Res. 105—introduced by Senator Wheeler, of Montana, on March 
16, 1939, increasing the limit of expenditures for the investigation of 
railroad financing and certain other matters. 

[Would provide an additional $10,000 for use of Senate Committee 
on Interstate Commerce for use in investigation of railroad financing. ] 


RAILROAD HOLDING COMPANIES 


S. 2016—introduced by Senator Wheeler, of Montana (for himself 
and Senator Truman, of Missouri) on March 31, 1939, to amend the 
Interstate Commerce Act, and for other purposes. 

[The purpose of this bill is to prevent the continuance of abuses 
associated with holding company activities, by providing for adequate 
government supervision of such activities, and by bringing about the 
elimination of certain holding companies, if it is determined by the 
I. C. C. that their continuance would be contrary to the public interest. 
The bill applies in the railroad field the principles which Congress has 
adopted and made effective for power and light utility companies. ] 


RAILROAD REORGANIZATION COURT 


S. 1869—introduced by Senator Wheeler, of Montana, on March 20, 
1939, to protect interstate commerce from the dangers of unsound 
financial structures and to establish improved procedures and standards 
for financial rehabilitation of railroads engaged in interstate commerce, 
and for other purposes. 

H. R. 5182—introduced by Mr. McLaughlin, of Nebraska, on March 
21, 1939, to amend an Act entitled ‘‘ An Act to establish a uniform system 
of bankruptcy throughout the United States,’’ approved July 1, 1898, 
and Acts amendatory thereof and supplemental thereto; to create a 
Railroad Reorganization Court; and for other purposes. 

[These bills are identical, and would create a Railroad Reorganiza- 
tion Court and amend § 77 of the Bankruptey Act.] 


RAILROAD RETIREMENT ACT—-AMENDMENTS 


8. 1784—introduced by Senator La Follette, of Wisconsin, on March 
13, 1939, to amend the Railroad Retirement Act of 1937. 
[Liberalizes Act with respect to includable years of service. ] 
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RAILROAD UNEMPLOYMENT INSURANCE ACT—-AMENDMENTS 


S. 2017—introduced by Senator Wheeler, of Montana, on March 31, 
1939, to amend the Railroad Unemployment Insurance Act, approved 
June 25, 1938. 

H. R. 5474— introduced by Mr. Crosser, of Ohio, on March 31, 1939, 
to amend the Railroad Unemployment Insurance Act, approved June 25, 
1938. 

[These are identical bills and provide for certain amendments to 
the Railroad Unemployment Insurance Act to make for better adminis- 
tration of the Act. ] 


TEXAS FREIGHT RATES 


a 108, introduced by Senator Sheppard, of Texas, on March 
20, 1939. 

[Directs the I. C. C. to ‘‘make the necessary investigation and sub- 
mit to the Senate tables showing existing railroad rates in this country 
on shipments of sulphur and sulphur products; petroleum and petroleum 
products ; cotton and cotton products; agricultural products, natural and 
processed, including fruits and vegetables; poultry and poultry products ; 
products made wholly or partly of steel or iron; lumber and lumber 
products; wool and wool products; mohair and mohair products, from 
points in Texas to points in freight zones to which Texas does not belong ; 
and railroad rates on such shipments for similar distances from points in 
such other zones either to other points in such other zones or points in any 
other zone, including the zone in which Texas is located.’’] 


TRAVEL-——ENCOURAGEMENT OF 


H. R. 5412—introduced by Mr. Lea, of California, on March 28, 
1939, to encourage travel in the United States, and for other purposes. 
[Substitute for H. R. 1792.] 


VOLUNTARY RAILROAD ADJUSTMENTS 


H. R. 5407—introduced by Mr. Chandler, of Tennessee, on March 
28, 1939, to amend an Act entitled ‘‘An Act to establish a uniform 
system of bankruptcy throughout the United States,’’ approved July 1, 
1898, and Acts amendatory thereof and supplementary thereto. 

[This is H. R. 3704 as reported by the Committee on the Judiciary, 
with amendments, and is a substitute for H. R. 3704.] 





NEW YORK GRADE CROSSING ELIMINATION COSTS 


Governor Lehman, on April 14th, signed the Wicks Bill, reducing 
the cost to be borne by railroads in grade crossing elimination projects 
from 50 per cent to not more than 15 per cent. The bill implements the 
constitutional amendment approved by the voters at the last election. 











Miscellaneous I. C. C. Reports For Sale 


Mr. Harry S. Elkins, Munsey Building, Washington, D. C. has the 
following volumes of I. C. C. Reports which he would like to sell: 


Nos. 12 to 84—with the exception of Volumes 15, 61, 79 and 82. 


Anyone interested in the above should communicate direct with Mr. 
Elkins. 


The following miscellaneous I. C. C. Reports are offered for sale by 
Mr. O. W. Tuckwood, 56 Pickwick Road, Manhasset, N. Y. at $1.00 per 
volume : 

Nos. 13, 25, 29, 36, 52, 55, 57, 60, 61, 66, 68, 85, 89, 91, 92, 93, 100, 
104, 107, 109, 113, 123, 126, 132, 139, 147, 151. 

Communications with respect to the books listed above should be 
addressed to Mr. Tuckwood. 





LEON HENDERSON APPOINTED TO SEC 


Mr. Leon Henderson, who has been Executive Secretary of the 
Temporary National Economie (Monopoly) Committee, has been nomi- 
nated by President Roosevelt to be a member of the Securities and Ex- 
change Commission to succeed William O. Douglas, who was appointed 
an Associate Justice of the Supreme Court of the United States. 





BITUMINOUS COAL ACT GOES TO SUPREME COURT 


The City of Atlanta has filed an appeal in the Supreme Court of the 
United States from a decision of a statutory three-Judge Court, sitting 
as the United States District Court for the District of Columbia, which 
held the Bituminous Coal Act of 1937 to be constitutional. The City 
contends that the law usurps the power reserved to the States under the 
Federal Constitution. 





B. T. A. RAILROAD ACCOUNTING DECISION 


In Chicago and North Western Railway Company v. Commissioner 
[Dockets 10655 and 61703, decided March 30, 1939], the United States 
Board of Tax Appeals ruled that a railroad which has consistently used 
the ‘‘retirement method’’ of accounting, in accordance with the regula- 
tions of the I. C. C., cannot, for the taxable years 1927 and 1928 obtain 
the benefit of deductions for depreciation and obsolescence not accounted 
for on its books, and not taken on its returns, in respect of its docks, 
elevators, and office building. In so deciding, the Board followed its 
decision in Central Railroad Company of New Jersey, 35 B.T.A. 501. 
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Congressional Action On Bills 


SENATE 
BITUMINOUS COAL COMMISSION APPROPRIATIONS 


H. R. 4852, the Interior Department Appropriation Bill for the fiscal 
year ended June 30, 1940, and containing an appropriation for the 
National Bituminous Coal Commission of $3,500,000, has passed the 
Senate. As passed by the House the bill contained an appropriation of 
$2,900,000. The bill now goes to conference. Both the Senate and the 
House approved an appropriation of $285,000 for the Consumers’ Coun- 
sel of the National Bituminous Coal Commission. 


FEDERAL EMPLOYERS’ LIABILITY ACT AMENDMENT 


A subcommittee of the Committee on the Judiciary held hearings on 
March 28th, on 8. 1708, proposing to amend the Federal Employers’ 
Liability Act. At the conclusion of the hearings, the bill was taken under 
advisement by the subcommittee. 


FLORIDA SHIP CANAL 


The Commerce Committee has concluded hearings on 8. 1100, pro- 
viding for the construction of the Florida Ship Canal. 


GENERAL TRANSPORTATION BILL 


A subcommittee of the Committee on Interstate Commerce, consist- 
ing of Senators Wheeler, of Montana, Chairman; Truman, Missouri; 
Minton, Indiana; Reed, Kansas; and Gurney, South Dakota, began con- 
sideration of S. 2009, the General Transportation Bill, in executive 
session, on April 20th. It was announced that the subcommittee has elimi- 
nated from the bill all provisions relating to the regulation of air carriers. 
It was also stated that the subcommittee had decided not to make any 
change in the present commodities clause of the Interstate Commerce Act. 


GOVERNMENT REORGANIZATION 


H. R. 4425, the Government Reorganization Bill, has been signed by 
the President. As passed by both the House and the Senate, the I. C. C., 
the National Mediation Board, the National Railroad Adjustment Board 
and the Railroad Retirement Board are exempted from its provisions. 
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INTERTERRITORIAL FREIGHT RATES 


The I. C. C. has advised Chairman Wheeler of the Committee on 
Interstate Commerce that it has no objection to S. J. Res. 99, which pro- 
poses an investigation by the Commission of interterritorial freight rates, 
and the amendment of Section 3 (1) of the Interstate Commerce Act. 

This resolution will be considered by the full Committee in executive 
session in connection with 8S. 2009. 


INVESTIGATION OF RAILROAD FINANCING 


The Senate adopted S. Res. 105, on April 19th, providing an addi- 
tional $10,000 for the use of the Committee on Interstate Commerce in 
the completion of its report in connection with the railroad financing 
investigation. 


MOTOR CARRIER ACT AMENDMENT—METROPOLITAN AREAS 


The I. C. C. has transmitted to the Committee on Interstate Com- 
merce an unfavorable report on S. 1526, proposing to amend the Motor 
Carrier Act, 1935, with respect to Metropolitan Areas. Chairman 
Wheeler has appointed a subcommittee to consider this bill, consisting of 
Senators Stewart, Tennessee, Chairman; Neely, West Virginia; and 
Reed, Kansas. 


RAILROAD REORGANIZATION COURT 


The Interstate Commerce Committee began hearings on April 25th 
on §. 1869, the Railroad Reorganization Court Bill. 


RAILROAD RETIREMENT BOARD APPROPRIATIONS 


H. R. 5219, the Second Deficiency Bill for the fiscal year 1939, con- 
taining an appropriation of $325,000 for the Railroad Retirement Board, 
was passed by the Senate on April 17th, and sent to conference. 


RAILROAD UNEMPLOYMENT INSURANCE ACT AMENDMENTS 


The Committee on Interstate Commerce, on April 20th, approved 
8. 2017, with minor amendments. This bill makes certain amendments to 
the Railroad Unemployment Insurance Act. 


ENCOURAGEMENT OF TRAVEL IN UNITED STATES 


A subcommittee of the Committee on Commerce, on April 4th, sub- 
stituted H. R. 5412 for S. 307, providing for the encouragement of 
travel in the United States. The full Committee, however, has not con- 
sidered the bill. 
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HOUSE OF REPRESENTATIVES 





ADMINISTRATIVE LAW 


A subcommittee of the Committee on the Judiciary held hearings on 
April 5th, on H. R. 4236, the Administrative Law Bill. The subcom- 
mittee will probably hold further hearings on the proposal before any 
action is taken. 


BEAVER-MAHONING CANAL 


The Committee on Rivers and Harbors has postponed the hear- 
ings on the Beaver-Mahoning Canal proposed construction to a date yet 
to be fixed. 


FEDERAL EMPLOYERS’ LIABILITY ACT AMENDMENTS 


Hearings on H. R. 4988, amending the Federal Employers’ Lia- 
bility Act with respect to assumption of risk, and H. R. 4989, amending 
the Act with respect to furnishing information in case of accident or 
death, were held before a subcommittee of the Committee on the Judi- 
ciary on April 17th. 


FLORIDA SHIP CANAL 


The Committee on Rivers and Harbors, on April 14th, by a vote of 
10 to 7, ordered a favorable report on H. R. 3223, providing for the con- 
struction of the Florida Ship Canal. 


REGULATION OF FORWARDING COMPANIES 


In a report to the Committee on Interstate and Foreign Commerce 
on H. R. 4827, providing for the regulation of forwarding companies, 
Commissioner Eastman, as Chairman of the Legislative Committee of the 
I. C. C., informed the Committee that two of the Commissioners favored 
immediate regulation of common carrier forwarding companies, two op- 
posed regulation, and seven favored regulation in the event the railroads 
fail to make specified reforms in their |.c.l. freight service. He informed 
the Committee that if it should decide that forwarding companies of the 
common carrier type should be regulated, the Commission requested 
opportunity to submit, at a later date, such textual and other criticisms 
of H. R. 4827 as it may deem desirable. 


GENERAL TRANSPORTATION BILLS 


The Committee on Interstate and Foreign Commerce closed the 
hearings on the General Transportation Bills, H. R. 2531 and H. R. 
4862, on March 24th, so far as public witnesses are concerned. When 
the hearings were resumed on March 28th, the Committee heard Govern- 
ment witnesses. 
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Hearings were concluded on March 30th. The hearings had been in 
progress since January 17th. 

A subcommittee appointed by Chairman Lea on April 12th, and 
consisting of himself and Representatives Crosser, Ohio; Bulwinkle, 
North Carolina; Cole, Maryland; Wolverton, New Jersey; Holmes, 
Massachusetts; and Halleck, Indiana, is now considering the bills in 
executive session. 


HIGHWAY-RAILROAD GRADE CROSSINGS 


H. R. 5269, the Agricultural Appropriation Bill, was favorably 
reported by the Committee on Appropriations on March 23rd. The bill 
carries an appropriation of $40,000,000 for the fiscal year ending June 
30, 1940, for the elimination of hazards to life at railroad grade cross- 
ings, including the separation or protection of grades at crossings, the 
reconstruction of existing railroad grade crossing structures, and the 
relocation of highways to eliminate grade crossings. This is the same 
amount as was appropriated for the fiscal year ending June 30, 1939. 


MOTOR VEHICLE MAIL TRANSPORTATION 


The Post Office Department has made an unfavorable report to the 
Committee on Post Office and Post Roads on H. R. 4050, which would 
require motor vehicle operators to transport mails. 


RAILROAD RETIREMENT BOARD APPROPRIATIONS 


H. R. 5219, the Second Deficiency Bill for the fiscal year ending 
June 30, 1939, was passed by the House and sent to the Senate. The 
bill provides for a deficiency appropriation of $325,000 for the Railroad 
Retirement Board, made necessary by reason of the increased work of 
the Board in connection with the certification of claims. 


RIVERS AND HARBORS BILL 


H. R. 5753, the Omnibus Rivers and Harbors Bill, was ordered 
favorably reported by the Committee on Rivers and Harbors on April 
14th. The bill does not contain any provision regarding the Florida 
Ship Canal or the Beaver-Mahoning (Ohio and Lake Erie) Canal. 


THROUGH ROUTES 


Hearings on H. R. 3400, the Through Routes Bill, were held before 
a subcommittee of the Committee on Interstate and Foreign Commerce 
on April 18th. Representative Kelly, of Illinois, the Chairman of the 
subcommittee, stated that the bill would be taken under advisement. 


TRANSPORTATION OF STOLEN ANIMALS 


The Committee on the Judiciary has ordered a favorable report on 
8. 90, providing punishment for transporting stolen animals in inter- 
state commerce. This bill was passed by the Senate on February 2nd. 
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ENCOURAGEMENT OF TRAVEL IN U. 8. 


H. R. 5412, providing for the encouragement of travel in the 
United States, was approved by the Committee on Interstate and Foreign 
Commerce on April 10th. It now goes to the House calendar for con- 
sideration on the floor of the House. 


VOLUNTARY RAILROAD ADJUSTMENTS 


The subcommittee of the Committee on the Judiciary which favor- 
ably reported H. R. 3704, providing for voluntary railroad adjust- 
ments, recommended four major amendments to the bill, as follows: 


1. Limiting the operation of the bill to a period of five years. 

2. Requiring that 25% of each class of creditors must agree to a 
reorganization plan before a railroad can take its plan to the I. C. C. 
for approval. 

3. Requiring a finding by the I. C. C. that a plan submitted is in 
the public interest and will not impair the ability of a carrier to per- 
form its services, and that the plan is practicable and feasible. 

4. Requiring that a reorganization petition be dismissed if a car- 
rier fails to carry out its stipulations while its plan is pending in Court. 


Under this bill, a railroad in financial distress may evolve a volun- 
tary plan of adjustment and present it to the security holders. After 
sanction is obtained from 75% of all the creditors and 60% of each 
class of creditors, it may be submitted to a three-Judge Court, sitting as 
a District Court of the United States, with an order of the I. C. C. giv- 
ing its approval. If approved by the Court, the plan becomes effective. 
The bill will not prevent railroads in equity receivership from taking 
advantage of its provisions, but it does preclude railroads now under- 
going reorganization under Section 77 of the Bankruptey Act from 
transferring the.r cases to the proposed new procedure. 

The Committee on the Judiciary, on March 28th, ordered a favorable 
report on H. R. 3704, providing for voluntary railroad adjustments. 
_ bill, together with the amendments approved, was reintroduced as 

. R. 5407. 

The full Committee made two amendments to the bill as amended 
and approved by the subcommittee. One amendment requires the 
I. C. C. to take final action within 120 days instead of 90 days on any 
application filed pursuant to Section 20a of the Interstate Commerce 
Act for authority to issue or modify securities. The other amendment 
requires any railroad corporation not in the process of reorganization 
which has prepared a plan of adjustment to secure assurances satis- 
factory to the Commission of the acceptance of such a plan from 
creditors holding at least 25% of the aggregate amount of claims 
affected by the plan. 

The bill was passed by the House on April 17th. 





[Aprm 25, 1939] 





Table of Legislation—76th Congress 























































Status In | Status In 
S. H. R. SuBJECT , ae dh 
916 4235 Administrative Court—To estab-| Sub.Com. Hgs. 
ish. 
H.J.R. 18 | Coastwise traffic—I.C.C. Regula- 
tion. 
1812 Corporate officers—Limiting  sal- 
aries. 
49 Cotton—Preferential rates on. 
1668, 1708 4989 Fed. Emp. Liability Act—Amend-| Hgs. Hgs. 
ment. 
4988 Federal Employers’ Liability Act— 
HJLR.24 | Federal Hichway Saf Auth 
ha edera wa oy, a orit 
1100 223 al Ship they HR Hgs. Reptd. 
789,5726 Freight Charnes—Liability Of 
Shipper. 
4827 Freight gene —Coenetin. 
286 12, 2196 » © se On H.R. 
2009 2531,4862 | General Transportation Bill. Hgs. Hgs. 
SJR 81 Inland Waterways Corporation 
Liquidation. 
48 I. C. C—Limitation on appoint- 
ments. 
1660 I. C. C—Reorganization Of. 
4075 Interstate Commerce Act—Amend- 
ments. 
ar 99 JR 223 | Interterritorial Freight Rates.* | Reptd. 
1915,1990 Land Grant Rates. 
97, 2759 — Clauses—Re- 
254 2395 eieaer Carrier Act — Amending 
§ 203 (a) (14). 
167 Motor Carrier Act — Amending] Passed | Sub.Com. 
§ 203 (b) (4b). 
1512 5500 Motor Carrier Act — Intrastate 
Carriers. 
1526 Motor Carrier Act — Metropoli-| Sub.Com. 
tan Areas. 
4537 ae — Sizes and 
ei 
2 Motor vehicles—Unlicensed opera-| Passed | Sub.Com. 
4050 Motor Vehicle Mail Transporta- 
tion. 
1976 Negative orders of I. C. C—Re- 
view of. 
182 Passengers—Prohibiting  segrega- 
tion. 
S.J.R.58 H.J.R.152 Postalization Of Transportation. 
[Also H.R. 5579] 
H.Res.39 | Railroad Equipment. 











































APRIL, 1939 





TaBLE OF LEGISLATION, 76TH CoNGREsS—(Continued) 











my H. R. SuBJECT Status In | Status In 
n . Senate House 
— SR 105 Railroad Financing—Investigation. | Reptd. 
2016 Railroad Holding Companies. Hgs. 
1310 4041 Railroad Investments—Control. Hgs. 
1869 5182 Railroad Reorganization Court. Hgs. 
306, 328 285, 2004 |R. R. Retirement—War Service| Sub.Com. 
____—___|_ and Disability. [Also H.R. 2966, 
hs a H.R. 3651, H.R. 4323] 
2298 a Retirement—Compulsory at 
4318 R. R. Retirement—Death Benefits. 
3750 R. R. Retirement—Former Em- 
ployees. 
2313 R. R. Retirement—Full annuity 
1, 60/30 Yrs. 
593 4089 R. R. Retirement — Disability —| Sub.Com. 
10/20 Yrs. 
3754 R. R. Retirement—Minimum An- 
i \ 
968 R. R. Retirement—Separated From | Sub.Com. 
Service. 
969,1112 R. R. Retirement—Disability Re-| Sub.Com. 
tirements. 
1784 R. R. Retirement—Years of Ser- 
vice. 
2017 5474 R. R. Unemployment Insurance 
Act Amendments. , 
1423 4103 Section 204 Transportation Act| Sub.Com. 
Amendment. 
4077 State Commissions—Allowances. 
SR 108 Texas Freight Rates. 
1085 3400 Through Routes. 7 Hgs. Hgs. 
Transportation of Stolen Animals.| Passed Reptd. 
307 5412** | Travel in U. S—To encourage. Sub.Com. Reptd. 
215 Undistributed Profits Tax—Debt 
m. reduction, etc. 
1700 788,5075 |Undistributed Profits Tax—Repeal. 
5407*** | Voluntary R. R. Adjustments. Passed 
4307 Water Carriers—Regulation. Hgs. 




















*For previous bills and resolutions, see pages 436-437 of JouRNAL. 
** Substituted for H. R. 1792. 
*** Substituted for H. R. 3704. 





RAILROAD BROADCAST 


On a coast to coast broadcast on April 13th, from 9:30 to 10:30 P.M., 
E. 8. T., over the Blue Network of the National Broadcasting Company, 
Senator Wheeler, Chairman of the Interstate Commerce Committee; 
Commissioner Eastman, and Mr. J. J. Pelley, President of the Association 
of American Railroads, discussed the subject ‘‘How Can We Solve the 
Railroad Problem ?”’ 











I. C. C. Submits Views On Transportation 
Legislation 


The I. C. C., on March 20th, submitted to Chairman Lea of the 
Committee on Interstate and Foreign Commerce of the House of Repre- 
sentatives a report on various bills and recommendations now being 
considered by that Committee. The Commission’s report was made 
through Commissioner Eastman, Chairman of its Legislative Committee, 
who stated that the matters covered have had the careful consideration 
of the Commission. 

The report dealt with the recommendations for transportation legis- 
lation made in the record of the ‘‘Committee of Three’’ (Commissioners 
Splawn, Eastman and Mahaffie) as submitted to President Roosevelt on 
March 24, 1938, and, in turn, submitted by the President to the Congress 
(House Document No. 583, 75th Congress, 3d Session) ; the recommenda- 
tions for transportation legislation made in the report of the ‘‘ Committee 
of Six’’ (three representatives of railway management and three repre- 
sentatives of railway labor), as reported to President Roosevelt on 
December 23, 1938; H. R. 2531, the omnibus bill introduced by Chair- 
man Lea; and H. R. 4307, the Water Carrier Bill introduced by Con- 
gressman Bland. 

Chairman Lea was advised that questions relating to the practica- 
bility and desirability of bringing so-called ‘‘forwarding companies”’ 
within the regulatory provisions of the Interstate Commerce Act, and 
the extent to which control over interstate transportation of property 
other than by common or contract carriers would be practicable and 
desirable, would be dealt with separately. The report contains the 
following summary of the conclusions reached by the Commission : 


‘*(1) We favor comprehensive regulation by the Interstate Com- 
merce Commission of all common carriers by water, and of all contract 
carriers competitive therewith, engaged in interstate or foreign com- 
merce in all the domestic trades. 


‘*(2) With respect to proposed changes in regulatory provisions: 


(a) We do not favor the change in the so-called ‘rate-making 
rule’ proposed by the Committee of Six. 

(b) We favor, with a change in its wording, the amend- 
ment of section 5 (1) of the Interstate Commerce Act with respect 
to the pooling or division of railroad traffic and earnings proposed 
by the Committee of Three and in H. R. 2531. 

(ec) We favor the amendment of the consolidation provisions 
of section 5 proposed by the Committee of Three, the Committee 
of Six, and H. R. 2531, but on the whole prefer, in some re- 
spects, the form which the amendment takes in the bill of the 
Committee of Six. We do not, however, favor repeal of para- 
graphs (19)-(21) or change of the present provision of section 
213 (a) of the Motor Carrier Act with respect to acquisitions of 
motor carriers by railroads. 
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(d) We do not favor repeal of section 4 of the Interstate 
Commerce Act or of the so-called long-and-short-haul clause of 
that section. 

(e) We do not favor the amendment with respect to intra- 
state rates proposed by the Committee of Six. 

(f) We do not favor the amendment of the reparation pro- 
visions of the Act proposed by the Committee of Six. 


‘*(3) We do not favor the reorganization of the Commission pro- 
posed by the Committee of Six or in H. R. 2531, but do urge amendments 
which would 


(a) Enable the Commission to delegate work, business, and 
functions without restriction to individual commissioners or board 
of employees, subject to opportunity for review by a division of 
the Commission, and under certain conditions by the Commission 
itself. 

(b) Enable the Commission to establish by general rules limi- 
tations on the right of parties to seek review by the Commission 
of the action of a division or individual commissioner or board 
of employees, such limitations to confine the opportunity to pro- 
ceedings of certain classes or descriptions involving issues deemed 
by the Commission to be of general transportation importance ; 
and to create one or more appellate divisions to which petitions 
for rehearing generally, or in particular cases or classes of cases, 
could be assigned for final action. 


**(4) We favor the recommendation of the Committee of Three that 
a Federal Transportation Authority of three members, to be appointed 
by the President, be created for a temporary period to carry on in behalf 
of the Government specified research, planning, and promotional work 
in connection with transportation. 

**(5) We do not favor the proposal of the Committee of Six that 
the Commission be relieved of all responsibility in connection with rail- 
road reorganizations either in equity receivership proceedings or under 
Section 77 of the Bankruptcy Act, and that a new Reorganization Court 
be vested with all the jurisdiction now exercised by both the district 
courts and the Commission over all matters connected with such rail- 
road reorganizations. Nor do we advocate the somewhat similar, al- 
though more limited, proposal in H. R. 2531 for the creation of a Rail- 
toad Reorganization Court. 

“*(6) With respect to loans to railroads, we favor none of the 
proposals, except those of the Committee of Three (a) that $300,000,000 
be made available for loans to finance the purchase of rolling or shop 
equipment, the latter to furnish the security for the loans, and (b) that 
obligations to the Reconstruction Finance Corporation be accorded, in 
benkruptey proceedings, a position with respect to realization on collat- 
eral similar to that now given to equipment obligations. 

**(7) We favor the proposals of the Committee of Three, the Com- 
mittee of Six, and H. R. 2531 that the requirements in existing statutes 
for so-called ‘land-grant reductions’ in connection with the carriage by 
the railroads of Government traffic be removed. 
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‘*(8) With respect to miscellaneous proposals of the Committee of 


(a) We express no opinion on the recommendation that Con- 
gress provide for the immediate disposal of the Federal Barge 
Lines operated by the Inland Waterways Corporation. 

(b) We express no opinion on the various proposals with 
respect to taxation. 

(ec) We approve as sound in principle the proposal that the 
railroads be relieved from the burden of contributing, dispro- 
portionately, to the cost of grade crossing eliminations. 

(d) We approve as sound in principle the proposal that 
wherever a railroad is required, in connection with the improve- 
ment of navigable waters, to alter or reconstruct any of its bridges 
or other facilities, it shall be reimbursed by the Government for all 
cost in excess of direct benefit. 

(e) We approve as sound in principle the proposal that no 
reorganization plan shall be approved unless the fixed charges for 
which it provides are within the ability of the property to earn 
at all times, as demonstrated by its past experience. 


‘**The proposals contain little that is new. In substance most of 
them have been made before, and deviations are chiefly in form. This is 
not surprising, for after all there are only a few basic ways in which 
transportation conditions can be improved by Government action. Relief 
may be obtained by better control of competitive conditions, or by in- 
creasing the internal efficiency of the carriers, or by improving their 
financial structures, or by loans from or decrease in burdens imposed by 
the Government. 

‘‘The Committee of Six, quite naturally in view of its composition, 
emphasizes the betterment of competitive conditions and minimizes 
efforts to increase internal carrier efficiency. The Committee of Three 
put most stress on the latter means of improvement. H. R. 2531 tends 
to emphasize the former, but does not neglect the latter. For our own 
part, we regard as of paramount importance efforts to bring about a 
proper integration of carriers of all types and to increase the economy 
and efficiency of their operations. As we stated in our last annual 
report, ‘Transportation success can never be the product of high rates 
and restricted service.’ 

‘Our reports upon the regulation of so-called ‘forwarding com- 
panies’ and upon the extent to which control over private transporta- 
tion would be practicable and desirable will be separately submitted. 
A copy of our report on H. R. 4307 is herewith submitted. As indicated 
above, Appendix A hereto reviews the history of the so-called ‘rate- 
making rule.’ Appendix B contains minor criticisms of the wording of 
H. R. 2531. We have not undertaken such criticism of the bill of the 
Committee of Six, but will do so, if that be desired. We have consid- 
ered that bill, as first printed for the information of your committee, 
only in connection with the recommendations of the Committee of Six, 
and have not undertaken to determine the extent to which it may pro- 
pose changes in the statutes not so recommended.”’ 




















Railroad Retirement Act Amendments 


The Railroad Retirement Board in a report to the Committee on 
Interstate and Foreign Commerce, said that enactment of proposed 
legislation to liberalize the Railroad Retirement Act would cost millions 
of dollars, at a time when the Board’s obligations are running well in 
excess of its original estimates. The Board reported that the estimated 
expenditures for the fiscal years 1937 and 1938, made when the Rail- 
road Retirement Act of 1937 was under consideration, totaled $69,- 
140,000 for 1937 and $64,214,000 for the fiscal year 1938. The actual 
obligated payments to the end of the fiscal year 1938, totaled $82,994,286, 
or almost 20% in excess of the initial estimate. The obligation during 
the current fiscal year will be approximately $100,000,000 or 56% 
higher than the estimate. 

According to the report of the Board, bills now pending before the 
Committee on Interstate and Foreign Commerce of the House of Repre- 
sentatives would cost as follows: 


H.R. 285, giving credit for military service .... $ 500,000 annually 


giving credit for time lost while in 
employment relation on account of 
sickness or disability, not caused by 
SUIS * cinninicsienscusalsidabasahadedniniteadibicboeds 1,250,000 annually 


giving credit for time lost while on 
furlough or because of injury sus- 
tained in the service, not caused by 
IID snstsetitsetiiisiinnttninnsinands 3,750,000 annually 


reduction in the service requirement 
for disability retirement from 30 to 
EE cementite nseunininineiichielineeinnaaitine 3,000,000 annually 


GN  iiciinntiinniiainhennnentnnicaainsainnpieinnctie $ 8,500,000 annually 
H. R. 2004, giving credit for military service .... $ 500,000 annually 


H. R. 2298, making retirement eompulsory at 
age of 65 with the. possibility of 
extension to age 70 .0.......ccccessesseseesees $ 102,000,000 annually 


H. R. 2313, Eliminate the reductions in annui- 
ties under subparagraphs (a) and 
(b) of paragraph 2 of subsection (a) 
Ae I GEE wapentesdescntccnisecninincicatcshcbniiontin $ 129,000,000 annually 


H. R. 2966, giving credit for military service .... $ 500,000 annually 
H. R. 3651, giving credit for military service .... $ 500,000 annually 


H. R. 3750, apparently intended to give a retro- 
active effect to the Railroad Retire- 
ment Act. Cost not estimated be- 
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cause of impossibility of determin- 
ing precisely what was intended to 
be accomplished. 


H. R. 3754, providing for minimum pension or 
annuity of $40 per month $1,000,000,000 annually 


H. R. 4089, reducing service requirements for 
retirement because of the permanent 
and total disability from 30 to 20 

5,200,000 annually 


H. R. 4318, paying annuities and pensions for 
the month in which death occurs .... $ 1,000,000 annually 


H. R. 4323, giving credit for military service .... $ 500,000 annually 





University of Nebraska Transportation 
Conference 


The University of Nebraska, at Lincoln, held a ‘‘Transportation 
Conference’’ on April 14, 1939. During the morning session the rate 
structure was the subject of consideration. Professor Philip Locklin of 
the University of Illinois discussed ‘‘Coordinating and Systematizing 
Transportation Rates.’’ At the luncheon meeting he discussed ‘‘ Current 
I. C. C. Policies and Trends.’’ Mr. Robert O. Small, Freight Traffic 
Manager, Chicago & North Western Railway Company, discussed ‘‘The 
Railroads Look at Their Competitor’s Rates,’’ at the morning session. 
The afternoon session was devoted to taxation. Mr. A. C. Spencer, 
Western General Counsel, Union Pacific Railroad, discussed ‘‘The Prob- 
lems in Railroad Taxation.’’ Professor §8. L. Miller of the University 
of Iowa discussed ‘‘Transportation Tax Burdens.’’ At the evening ses- 
sion, Mr. Samuel O. Dunn, Editor of the Railway Age, discussed ‘‘Is 
the Railroad Problem Insoluble?’’ The Conference was under the direc 
tion of the College of Business Administration. 





I. C. C. Practitioner Found Guilty of Fraud 


A practitioner before the I. C. C. has been fined $1,250 by Judge 
Edwin Y. Webb in the District Court of the United States for the 
Western District of North Carolina on charges that he ‘‘fraudulently 
sought to evade and defeat’’ the Motor Carrier Act, 1935. The defen- 
dant entered a plea of nolo contendere on charges that he had sought a 
‘‘grandfather’’ clause certificate for a motor carrier by using bills of 
lading ‘‘knowing that the dates on such bills had been changed from 8 
date subsequent to June 1, 1935, to a date prior thereto,’’ in an attempt 
to prove that the motor carrier had operated before the ‘‘grandfather”’ 
date. The fine was suspended and the practitioner placed on probation 
for five years. 





Railroad Reorganization Court Opposed 
By Transportation Association 


In an address at a joint luncheon of the Pontiac Chamber of Com- 
merce and Service Clubs, at Pontiac, Michigan, on April 11th, Mr. 
Donald D. Conn, Executive Vice President of the Transportation Asso- 
ciation of America, characterized proposals to create a special railroad 
reorganization court as being ‘‘utterly unfair from the public interest 
point of view.’’ He urged the following specific objections to the special 
court : 


‘1, The Commerce Court and other special tribunals have never 
worked satisfactorily in this country. Any such special tribunal which 
is constituted for a particular purpose is bound to be influenced by the 
policy which dictated its creation and the inevitable tendency is for such 
a tribunal to carry out that policy without due consideration of legal 
rights. 

“*2. Such a Special Court would be located at the seat of Govern- 
ment in Washington as just another Federal Bureau and far away from 
the location of the railroad properties with which it would deal. Funda- 
mentally in Anglo-Saxon justice the courts should sit and be a part of 
the communities affected by their judgment. 

**3. The regular Federal Courts with their traditions, experience 
and precedents constitute a bulwark for protection of the rights of all 
citizens. Such courts handle all cases under well-understood principles 
of Law and are trained to apply justice, uninfluenced by political policy. 

‘4, Railroad reorganizations involve the rights and interests of so 
many citizens who cannot take part in the proceedings and who cannot 
know the details that their only protection is the broad experience and 
sound judgment of a regularly established Court. 

**5. Investors generally have come to rely on the courts and are 
entitled to have the Law enforced according to the-decisions of the courts. 
The creation of a Special Court and transfer to it of railroad reorganiza- 
tions will tend to discourage investment in railroad securities. 

**6. While there have been delays in reorganizations, the trouble 
is not with the courts, but with the Law. The way to expedite reorgani- 
zations is to correct the Law and procedure rather than transferring 
the work to some new Court. 

‘*7, One thing which has prevented reorganizations in recent years 
is the fact that the railroads in reorganization did not have sufficient net 
income on which to work out any reasonable capital structure, and until 
there is increased earning power no changing of the tribunal before 
which the proceedings is pending will supply that need.’’ 





COMPTROLLER GENERAL NOMINATION CONFIRMED 


On April 3rd, the Senate confirmed the nomination of former 
Senator Fred H. Brown, of New Hampshire, to be Comptroller General 
of the United States. 


517 











Regulation of Motor Carriers 





Motor Carrier Employees Under Wage-Hour Law 


In a ruling issued by General Counsel Magruder of the Wage and 
Hour Division, Department of Labor, on March 24th, it is held that em- 
ployees of private motor carriers and employees of common and contract 
carriers other than drivers are not exempt from the hour provisions of the 
Fair Labor Standards Act. He held, of course, that such employees, to be 
subject to the Act at all, must be engaged in interstate commerce or in 
the production of goods for interstate commerce. 

The opinion said that the scope of the I. C. C.’s power, under Section 
204 of the Motor Carrier Act, 1935, had not been fully determined by 
the Commission, and that the opinion, therefore, is subject to revision if 
future action by the I. C. C. so requires. 

The Commission has established maximum hours of service for 
drivers of motor vehicles operated by common and contract carriers, and 
such drivers will be considered exempt from the maximum hour pro- 
visions of the Fair Labor Standards Act, according to Mr. Magruder’s 
opinion. 





Regulation of Private Carriers 


Commissioner Eastman, as Chairman of the Legislative Committee 
of the I. C. C., has submitted to the Committee on Interstate and Foreign 
Commerce of the House of Representatives a report outlining the views 
of the Commission with respect to the extent to which control over Inter- 
state transportation of property other than by common and contract 
carriers would be practicable and desirable. The report expresses the 
view that the subject is not ripe for action at the present time, but calls 
for more research before any positive steps in the direction of Federal 
control can safely be contemplated. 





Safety of Operations of Motor Carriers 


The I. C. C. has scheduled additional hearings in Ex Parte No. 
MC-3, a proceeding relating to the promotion of safety of operation of 
motor vehicles used in the transportation of property by private carriers. 
One of the hearings was held at Omaha on April 24th; another at 
Dallas on April 27th; and another at Atlanta on May Ist. Examiner 
R. W. Snow presided at the hearings. toad 

The hearing in Ex Parte No. MC-3—In the Matter of Establishing 
Reasonable Requirements to Promote Safety of Motor Vehicles Used im 
Transporting Property by Motor Carriers, which had been scheduled for 
April 4th, was held on April 11th. 


518 








eonce! 
nodif 
the C 
and 1 
days | 
plicat 
minec 
with 
recen' 


" 
whetl 
moto! 
charg 
vehic 
gatio1 
missi 


No. 
. of 
ers. 

at 
ner 


ing 
| in 
for 








APRIL, 1939 519 





Security For Protection of Public Under Motor Carrier Act 


The I. C. C. made public on April 7th, an order in Ex Parte No. 
MC-5, in the matter of security for the protection of the public as pro- 
vided in the Motor Carrier Act, establishing rules and regulations gov- 
erning the filing and approval of surety bonds, policies of insurance, 
qualifications as a self-insurer or other securities and agreements by 
motor carriers and brokers subject to the Act. So far as brokers are 
eoncerned, the Commission vacated its order of February 13, 1937, and 
modified its order of August 3, 1936, so that, until the further order of 
the Commission, brokers will not be required to comply with the rules 
and regulations prescribed in its order of August 3, 1936, until sixty 
days after the determination by the Commission of their respective ap- 
plications for licenses. As to any such applications heretofore deter- 
mined by the Commission, applicants will not be required to comply 
with the rules and regulations until sixty days after the date of its most 
recent order. 





Contracts of Motor Carriers 


The I. C. C. heard oral argument on May 3, 1939, on the question 
whether the Commission has authority to open contracts filed by contract 
motor carriers to public inspection, or to require a showing of the actual 
charges in lieu of the minimum charges. All contract carriers by motor 
vehicle are made respondents to the Commission’s proceeding of investi- 
gation, and required to reply to a questionnaire accompanying the Com- 
mission’s order. 





New England Motor Carrier Rates 


Division 5 of the I. C. C. has made public a tentative plan of pro- 
cedure and questionnaire to be followed in connection with preparation 
for further hearings with respect to the prescription of minimum rea- 
sonable rates for common carriers of property by motor vehicle within 
the New England territory. Interested parties have been invited to 
give the Division the benefit of their comments and suggestions. 





Motor Carrier Rates In Central Territory 


The Board of Directors of the Central States Motor Freight Bureau, 
Inc., has voted to eliminate depressed class rates and depressed rate 
break-downs now applying between key points in Central Territory. If 
finally approved by the I. C. ©. this action will have the effect of revis- 
mg motor carrier freight charges to meet those of the railroads as to 
class rates. This proceeding came out of the action of certain Illinois 
railroads proposing the establishment of numerous l.c.]. quantity rates 
throughout I. F. A. territory. 








At The Interstate Commerce Commission 





Substitution of Freight Service 


In Docket Ex Parte No. 129—Substituted Freight Service, the 
I. C. C. has released a report proposed by Examiner Fuller, in which 
it is recommended that: 


_ ‘*The Commission should express the opinion that the special per- 
missions, to the extent that they may purport to exempt permanently 
carriers engaging directly or indirectly in common carrier transportation 
by motor vehicle from the so-called certificate and tariff provisions of 
part II of the act, and the tariff rules published in pursuance of the 
special permissions, are and for the future will be unlawful, in that: 

‘*1, The interstate transportation here under consideration is com- 
mon carriage and cannot lawfully be performed by motor vehicle in 
whole or in part directly or indirectly except by common carriers com- 
plying with sections 206-208 and our regulations thereunder ; 

‘**2. The substitution of one form of transportation for another at 
the carrier’s option and without the consent of the shipper constitutes 
a breach of the contract as set forth in the bill of lading in contravention 
of section 219; and 

**3. The furnishing of the so-called substituted service without set- 
ting forth the service, the routes over which it is performed, and the 
parties performing same in lawfully filed tariffs is in contravention of 
sections 216-218 and our regulations thereunder, including rule 31 and 
section 2 of Tariff Circular 20. 

‘‘The special permission should not be renewed. 

‘*Respondents participating in the coordinated or substitution ser- 
vice should take appropriate steps to bring this service in line with the 
certificate and tariff provisions of part IT of the act, and our regulations 
thereunder, by December 9, 1939, the expiration date of the special 
permission.”’ 


Exceptions to the proposed report were required to be filed on or 
before May 4, 1939. 





1. C. C. Amends Order In Mechanical Stoker Case 


In I. C. C. Docket 24049—A. Johnston v. The Atchison, T. & 8. FP. 
Ry. Co., Et Al., known as the Mechanical Stoker Case, the Commission 
on March 18th, issued an amended order reading as follows: 


‘‘It is ordered, That the rules and instructions for the inspection and 
testing of steam locomotives and tenders and their appurtenances, ap- 
proved and established in accordance with the act of February 17, 1911, 
as amended, be, and they are hereby, amended by the addition of a rule 
to be numbered 118(c) which provides as follows : 
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**118(c) Mechanical Stokers. All coal-burning steam locomotives 
which weigh on driving wheels 160,000 pounds or more to be used in fast 
or heavy passenger service, built on or after April 15, 1939, shall be 
equipped with a suitable type of mechanical stoker, and all coal-burning 
steam locomotives which weigh on driving wheels 175,000 pounds or more 
to be used in fast or heavy freight service, built on or after April 15, 
1939, shall be equipped with a suitable type of mechanical stoker and 
such stokers shall be properly maintained. 

‘*Kach railroad which operates coal-burning locomotives of the above 
weights shall file with the Chief Inspector of the Bureau of Locomotive 
Inspection as of April 15, 1939, a list of all hand-fired coal-burning loco- 
motives of the above weights built prior to April 15, 1939, which will in 
the future be used in fast or heavy service on its line, and mechanical 
stokers will be applied each twelve-month period to not less than 20 
percent of the total number so listed, and all locomotives included in 
said list shall be so equipped before April 15, 1944, and such stokers shall 
be properly maintained. 


‘And tt is further ordered, That for the present this order shall not 
apply to deckless locomotives equipped with two cabs, which are generally 
known as the ‘Mother Hubbard type’, built prior to April 15, 1939.’’ 





Texas Intrastate Rates 


In Docket 28055—Increases in Texas Freight Rates and Charges, 
the I. C. C. has found intrastate rates on fruits (other than citrus fruits), 
melons, vegetables, and horses and mules, required by the Railroad 
Commission of Texas, through failure or refusal to permit increases in 
such intrastate rates corresponding to those maintained on interstate 
traffic, result in undue discrimination against interstate commerce. The 
Railroad Commission of Texas has notified the I. C. C. that it will permit 
the increases to become effective without delay, so that no order by the 
I. C. C. was necessary. As to various other commodities, the I. C. C. 
found the intrastate rates do not unjustly discriminate against interstate 
commerce. 





Intrastate Rates On Fluxing Stone In Ohio 


In Docket 28218—Intrastate Rates on Fluxing Stone in Ohio, the 
I. C. C. has instituted a Thirteenth Section proceeding, by reason of the 
refusal of the Public Utility Commission of Ohio to authorize or permit 
for application on fluxing stone, from Marblehead, Ohio, to destinations 
within the Mahoning Valley, in the State of Ohio, increases in rates and 
charges corresponding to those authorized by the I. C. C. for application 
on interstate traffic. The proceeding was assigned for hearing at the 
Deshler Wallick Hotel, Columbus, Ohio, May 4, 1939, with Examiner 
Claude A. Rice presiding. 
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Intrastate Rates On Anthracite In Pennsylvania 


The I. C. C., upon petition of the Central Railroad of New Jersey 
and other respondents, has reopened Docket 28050—Intrastate Rates on 
Anthracite in Pennsylvania, for further consideration. 





Lake Cargo Coal 


The I. C. C. has assigned I. & S. Docket 4584—Lake Cargo Coal,— 
Illinois, Indiana and Kentucky to Chicago, for hearing at the Sherman 
Hotel, Chicago, on June 5, 1939, before Examiner Trezise. 





1. C. C. Reduces Coal Rates 


The I. C. C., on April 21st, reduced railroad freight rates on coal 
from mines in Indiana, Illinois and western Kentucky to points in Ohio 
and Michigan, to relieve an acute shortage of coal in those States for the 
utilities and public institutions. The rail carriers were permitted to put 
into effect, on 1-day’s notice, reduced rates in the first instance, or to 
establish rates by new routes from these areas. The new rates will be 
limited to 90 days. 





Western and Mountain-Pacific Divisions 


The action of the I. C. C. in reopening the proceedings in Docket 
15234—Divisions of Freight Rates in Western and Mountain-Pacifio 
Territories [148 I. C. C. 457, 156 I. C. C. 94, 203 I. C. C. 299, 208 I. C. C. 
299, 211 I. C. C. 17 and 231 I. C. C. 129], and Docket 20769—Charges 
for Protective Service to Perishable Freight (215 I. C. C. 684], for a new 
investigation as to the divisions of rates and charges on transcontinental 
traffic, including divisions of charges for protective services, has been 
taken as an indication that some of the Western trunk line railroads may 
receive a substantial increase in their revenues from transcontinental 
traffic. It is estimated that the aggregate sum by which the revenues of 
the Western trunk line railroads might be increased is as high as 
$10,000,000 annually. The carriers expecting to benefit are the Alton, 
the North Western, Burlington, Great Western, Milwaukee, Rock Island, 
Minneapolis & Omaha, Illinois Central and Wabash. 





Sioux City Terminal Switching 
In I. & 8. Docket 4419—Sioux City Terminal Railway Switching, 


Examiner Stiles of the I. C. C., in a proposed report, has recommended 


that the proposed new schedules of switching charges at Sioux City, 
Iowa, affecting both increases and reductions, be found not to be justified. 
The Commission has not acted upon the proposed report. 
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Freight Forwarding Investigation 


In a supplemental order dated April 10th, Docket 27365—Freight 
Forwarding Investigation, the Commission further modified the order 
entered October 11, 1938, and has reopened for further investigation 
practices with respect to stop-offs. The effective date of the Commission’s 
findings as contained in the original order with respect to stop-offs is 
indefinitely postponed. 





Status of Public Stockyard Companies 


The I. C. C. has announced a further schedule of hearings in Ex 
Parte No. 127—Status of Public Stockyard Companies. The additional 
hearings will be held at Fort Worth, May 11th; Denver, May 15th; 
Seattle, May 22nd; and San Francisco, May 26th. The hearings are 
being conducted by Commissioner Splawn and Examiners Carter and 
Haden. 





New Automobiles In Interstate Commerce 


The I. C. C. has, on its own motion, on petition of the National 
Automobile Transporters Association, Inc., instituted a general proceed- 
ing of investigation in Docket 28190—New Automobiles in Interstate 
Commerce. The proceeding has been assigned for hearing at the Hotel 
Sherman, Chicago, on June 13, 1939, with Examiners Disque and Lawton 
presiding. Mr. Arthur F. White, Assistant Director, Bureau of Statis- 
ties, will be associated with the Examiners. 

This proceeding is nation-wide in scope, and embraces all rates, 
charges, rules, regulations and practices subject to the Interstate Com- 
merce Act, affecting interstate transportation of new automobiles, wheth- 
er by railroad in carloads, or by haul-away, drive-away, or tow-away 
methods, or by any of those methods in conjunction with water carriers. 
The Maritime Commission has instituted a similar proceeding embracing 
movements on the Great Lakes and by coastwise and intercoastal carriers 
together. The Commission has directed letters to the Chief Traffic Offi- 
cers of Class I carriers, motor carriers and water carriers, accompanied 
by questionnaires, requesting data for use in the investigation. The 
waterway questionnaire is being issued jointly by the I. C. C. and the 
Maritime Commission. Returns to the questionnaires are to be filed not 
later than May 15, 1939. The first hearing in this investigation is now 
wheduled to begin at the Sherman Hotel, Chicago, on June 12, 1939. 
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Protective Service To Perishable Freight 


In I. C. C. Docket 20769—Charges for Protective Service to Perish. 
able Freight, the Commission has announced that the carriers have com. 
pleted a study undertaken for the purpose of producing information 
and cost data to be used in the investigation by the Commission into the 
justness and reasonableness, and lawfulness of the charges of common 
carriers by railroad under Section 5 of the Perishable Protective Tariff, 
and into and concerning the character, extent, and cost of such protec. 
tive service, with the view of prescribing just and reasonable charges. 

The Commission states that an initial hearing will be held during 
the latter part of June, or as soon thereafter as is practicable at a con- 
venient central place, at which time the carriers will present their evi- 
dence in chief and the Commission will present data prepared by it. 
The Commission has asked to be advised of the names of shippers who 
expect to participate in the proceeding and the most suitable place to 
them for the initial hearing, and the places at which the holding of sub- 
sequent hearings will be desired. 

Examiner F. L. Sharp has recommended, after further hearing, 
that the Commission find that no line-haul rate prescribed by the Conm- 
mission since February 28, 1920, for application on any commodity, in- 
eluded or includes any amount to reimburse the carriers for any part 
of the cost of refrigeration service, and that, with certain modifications, 
the Section 4 charges found reasonable by the Commission in its first 
report in this proceeding should be required to be established and main- 
tained. He makes certain other detailed recommendations in his pro- 
posed report. 





Railroad Sinking Funds and Funded Debt 


The Bureau of Statistics of the I. C. C. has made public a study of 
sinking funds by Assistant Director Stevens presenting a summary of 
the facts regarding sinking funds of the large Class I steam railways 
found in the annual reports and indentures of steam railways filed with 
the Commission, and discussing the principles which should govern the 
creation and administration of sinking funds. The conclusions of Dr. 
Stevens are to be regarded as his own, since they have not been adopted 
by the Commission. His conclusions are as follows: 


**1, The terms and conditions of the sinking funds of the 51 large 
class I railways fail to indicate significant or important progress in debt 
redemption (secs. 3 and 4). 

‘*2. All sinking-fund payments should be devoted strictly to the 
redemption of debt. The policy of investing sinking-fund money m 
physical property will neither redeem debt nor reduce interest charges. 
It thus lends itself to the perpetuation of the debt instead of its extine- 
tion (sec. 9). 

‘*3. Investment of sinking-fund money in sinking-fund debt renders 
the amount of debt amortized independent of subsequent market fluctua- 
tions. Investment in securities other than sinking-fund debt may result 
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in subsequent profits or losses, semi-speculative or otherwise. It is un- 
desirable from the point of view of a sound and consistent amortization 
policy with possible qualifications for prior lien debt (sec. 10). 

‘4. Even the investment of sinking-fund money in prior lien debt 
should probably be restricted to periods when the reduction of interest 
charges effected thereby would exceed that obtained by the purchase 
of sinking-fund debt (sec. 10). 

‘«5. If investment in other securities than sinking-fund or prior- 
lien debt is ta be permitted at all, complete control of the investments 
and investment policy should be vested in independent trustees (sec. 10). 

‘6. The use of purchase sinking funds without a call alternative 
requires provision for alternative investment either in physical property 
or in securities other than sinking-fund debt. The preceding conclu- 
sions would imply that all sinking funds should require bonds to be 
called for the sinking fund as the sole alternative to purchase. This 
also is logical from the point of view of a consistent amortization policy 
(see. 11). 

‘*7, Premium purchase and call prices for the redemption of sink- 
ing-fund debt tend to result in higher initial selling prices for securities 
than par purchase and call prices. Unless the premium lifts the initial 
sales price to a point where the effective rate of interest will be less for 
the premium than for the par issue, assuming that the maximum re- 
demption price is paid in all cases, there can be no certainty that the 
effective rate of interest and cost of redemption will be lower for the 
premium issue (sec. 12). 

**8. Sinking fund payments should be set in terms of a fixed pro- 
portion of the net income. This not only tends to insure that all such 
payments will be made out of the surplus of revenues over expenditures 
but also adjusts the amounts payable in each year to the corporation’s 
ability to pay (sec. 6). 

**9. The indicated low productivity of railroad capital, particularly 
in recent years, suggests that nonaccumulating sinking funds are prefer- 
able, at least for the present, to accumulating funds. In general the ac- 
cumulating fund should probably be employed only when the produc- 
tivity of railroad funds is relatively high as compared with the interest 
rate on the borrowed funds and, then only if the maturity is relatively 
short term. If the capital productivity is not appreciably in excess of 
the interest rate on the borrowing and the maturity is relatively long 
term, the nonaccumulating fund is more logical (sec. 14). 

“10. The size of the funded debt and interest charges obviously 
depends not only on the rate at which debt is redeemed but also on the 
rate at which additional debt is more or less contemporaneously created. 
For sinking funds effectively to reduce funded debt and interest charges ‘ 
it is necessary that the volume of additional borrowing shall not more 
or less constantly exceed the amortization. Otherwise, in spite of the 
sinking fund, debt and interest charges may continue to expand for an 
indefinite period depending on the respective rates of amortization 
and borrowing. This suggests that a sound amortization policy through 
sinking funds should relate the amounts of debt amortized to the addi- 
tional borrowing by stepping up the sinking fund payments more or 
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less automatically as additional borrowing occurs. This adjustment can 
be effected in a variety of ways. In the case of bonds in series where 
maturity dates can be varied, it may, for example, be accomplished by 
progressively shortening the maturities as additional borrowing is done, 
In the case of bonds authorized with a single maturity date where the 
authorization exceeds the issue, sinking fund payments necessary to re- 
deem all or any predetermined portion of the debt may be recomputed 
when additional borrowing occurs in terms of the unredeemed portion of 
the issue plus the added borrowing and the time of the last increment of 
borrowing to maturity. Existing sinking funds do not provide similar 
adjustments except in a very limited degree (sec. 17).’’ 





Unit Revenues and Expenses of Railroad Service 


The Bureau of Statistics of the I. C. C. has made public Statement 
No. 399, entitled ‘‘Unit Revenues and Expenses of Railroad Service— 
1915 to 1937.’’ This statement brings through 1937 the tables pub- 
lished in 1931 as Statement No. 3152. The purpose is to afford a con- 
venient survey of the changes over a long period of years in the average 
revenues, expenses, and net railway operating income per train-mile, 
per car-mile, per net freight ton-mile, per loaded freight car-mile, and 
per passenger train car-mile. The unit revenues and expenses are given 


in both absolute and relative figures, the latter showing the percentage 
relation of each year to the average of the 3-year period ended June 30, 
1917. This is called the ‘‘test period,’’ a term used in the Transpor- 
tation Act, 1920, as applicable to that period in connection with financial 
settlements between the carriers and the Government. 





“Red Caps” In Cities of Less Than 100,000 Population 


The I. C. C. has issued an order, dated March 29, 1939, in Ex Parte 
No. 72, modifying its order of September 29, 1938, so as to include ‘‘red 
caps’’ and station attendants in cities of less than 100,000 population as 
‘femployees.’’ The effect of this ruling, in the light of the Fair Labor 
Standards Act of 1938, is to require that all red caps be paid a minimum 
wage of 25 cents per hour. 





Yardmasters, Trainmasters and Assistants Held ‘“‘Employees” 


The I. C. C. has issued an order, dated March 29, 1939, in Ex Parte 
No. 72, holding that general yardmasters, terminal trainmasters, train- 
masters, and their respective assistants at points on the Denver & Rio 
Grande Western Railroad Company are ‘‘employees’’ as used in the 
fifth paragraph of Section 1 of the Railway Labor Act. 
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Rail Brotherhood Complaint of Express Agency Violation 
of I. C. C. Order 


Hearings on the petition filed by the Brotherhood of Railway and 
Steamship Clerks alleging violation of I. C. C. order by the Railway 
Express Agency has been assigned for hearing at Cincinnati on June 5, 
1939, with Examiner Claude A. Rice presiding. 





C. & O. Proposes Consolidation With Erie, Nickel Plate 
and Pere Marquette 


In briefs filed with the I. C. C., the Chesapeake and Ohio has pro- 
posed consolidation with the Erie, Nickel Plate and Pere Marquette. 
The briefs cite advantages which would accrue to all of the roads, includ- 
ing an annual saving of more than $3,000,000. Under the stockholders’ 
plan for the reorganization of the Erie, the Chesapeake and Ohio would 
be able to retain, its control of the Erie, but if the I. C. C. approves the 
alternative plan of the bondholders, the Chesapeake and Ohio would be 
divested of its Erie control unless it invests an additional $55,000,000 in 
the Erie. 





1. C. C. Imposes Labor Protection Conditions In Rock Island 
Merger Order 


The I. C. C. has issued an order authorizing the lease by the 
Trustees of the Chicago, Rock Island & Pacific Railway Company of the 
properties of the Chicago, Rock Island & Gulf Railway Company. In 
s0 doing the Commission imposed conditions for the protection of em- 
ployees. The applicants contend that the imposition of these conditions 
is beyond the jurisdiction of the Commission. Chairman Caskie and 
Commissioners Mahaffie, Lee and Miller agreed with the applicants with 
respect to the Commission’s power. 





Louisiana & Arkansas Ry. Co. Merger 


Division 4 of the I. C. C. has approved the acquisition by the 
Louisiana & Arkansas Railway Company of control of the Louisiana, 
Arkansas & Texas Railway Company by acceptance of the latter’s capi- 
tal stock, and the merger of the properties of both corporations into the 
Louisiana & Arkansas Railway Company for ownership, management 
and operation. 





Boston & Maine RFC Loan 


The I. C. C. has found the Boston & Maine Railroad is not in need 
of financial reorganization in the public interest at this time, and has 
extended until February 1, 1941, the time of payment of loans made to 
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it by the RFC amounting to $10,071,834.81. Chairman Caskie and 
Commissioners Mahaffie and Aitchison dissented. 





Southern Ry. RFC Loan 


The I. C. C. has found the Southern Railway Company not to be in 
need of financial reorganization in the public interest, and has extended 
until April 29, 1944, the time for payment of an RFC loan in the 
amount of $4,852,124, which matured April 29, 1939. 





Pittsburgh & West Virginia RFC Loan 


The I. C. C. has found that the Pittsburgh & West Virginia Railway 
Company is not in need of financial reorganization in the public interest 
at this time, and has conditionally approved the application of that Com- 
pany for an extension of time for payment of its RFC loan until not 
later than December 31, 1939. 





Missouri Pacific R. R. Reorganization 


The I. C. C. has heard oral arguments on the recommendations of the 
Examiner for a reorganization plan of the Missouri Pacific Railroad. 
Counsel for the Missouri Pacific Railroad Company told the Commission 
that it should either approve the ‘‘modified plan’’ submitted to it, and 
representing an agreement between the management and virtually all 
of the creditors, or that the proceeding should be reopened for further 
hearings. 





Chicago & North Western Ry. Co. Reorganization 


The I. C. C. has released a report proposed by Examiner J. V. 
Walsh in Finance Docket 10881, proposing a plan of reorganization for 
the Chicago & North Western Railway Company. The Commission has 
assigned the case for oral argument on June 29, 1939. 





Chicago Great Western R. R. Co. Reorganization 


The I. C. C. has denied the petition of the debtor for modification 
of a plan of reorganization approved by it for the Chicago Great West- 
ern Railroad Company, because the petition was not filed within the 
statutory period of sixty days of the date of the order approving the 
plan. 
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New York, Ontario & Western Ry. Co. Reorganization 


Hearing in Finance Docket 11662 on the plan of reorganization of 
the New York, Ontario & Western Railway Company has been post- 
poned from April 18, 1939 to September 19, 1939. The hearing will be 
held at the office of the Commission with Examiner Jewell presiding. 





St. Louis Southwestern Ry. Co. Reorganization 


Hearings in the St. Louis Southwestern Railway Company reorgani- 
zation proceedings were postponed from May 3rd to May 5th. Com- 
missioner Aitchison presided. 





Chicago South Shore & South Bend R. R. Status 


Examiner Earl M. Steer has recommended that the I. C. C. find 
that the Chicago South Shore & South Bend Railroad is not a street, 
interurban or suburban electric railway, and, therefore, does not fall 
within the terms of the exemption proviso in Section 1 (a) of the Carriers 
Taxing Act of 1937 or Section 1 (a) of the Railroad Retirement Act 
of 1937. 





RAILROAD RETIREMENT BOARD ANNUITIES AND PENSIONS 


The Railroad Retirement Board has prepared a statement showing 
the total number of employee annuities and pensions certified by the 
Board through December 31, 1938, and the number of such annuities 
and pensions in effect as of December 31, 1938, classified by occupations 
at the time of retirement. The statement also shows the amount of 
money involved in the monthly payments to these annuitants or pen- 
sioners by occupations. Up to December 31, 1938, the Board had certi- 
fied 86,264 annuities for a total monthly amount of $5,619,996.51. It 
had certified 48,724 pensions for a total monthly amount of $2,819,922,- 
29. On December 31, 1938, there were 79,550 employee annuities in 
force calling for payments of $5,197,043.73. At that time there were 
41,931 pensions in force requiring monthly payments of $2,442,546.55. 
On December 31, 1938, there were 121,481 retired employees receiving 
pensions and annuities amounting to $7,639,590.28 monthly. 





STOCKHOLDERS’ SUIT FILED AGAINST C. & O. RY. 


A stockholders’ suit was filed at Cleveland on March 31st, against 
the Chesapeake and Ohio Railway and eighteen of its present and 
former Directors, asking an accounting and restitution of losses allegedly 
entailed in the purchases by the C&O of control of the Erie and the 
C&EI Railroads. The suit was filed by Mr. Irving D. Karpas, of New 
York, who contends that purchase of more than 10 per cent control 
of a railroad was illegal without authority of the I. C. C. 





United States Supreme Court Action 


The United States Supreme Court has handed down the following 
opinions and orders of interest to members of this Association. 


[March 27, 1939] 


In No. 342—Lowden, et al., v. Simonds-Shields-Lonsdale Grain Com- 
pany, the Court reversed the United States Circuit Court of Appeals for 
the Fighth Cireuit [97 F. (2d) 816] which had decided in favor of the 
shippers in a claim by the railroad for installation of grain doors. The 
shippers, by letter, informed the railroad that they expected carriers to 
continue supplying grain doors, but declined to pay any charges in con- 
nection therewith. One question was whether or not this letter consti- 
tuted a ‘‘prior arrangement’’ within the meaning of a tariff filed with 
the I. C. C. setting forth charges for service, but providing that ‘‘prior 
arrangements’’ could be made with carrier and cover a specified period 
of time. Another issue was whether or not the shippers were liable 
regardless of whether there were a ‘‘prior arrangement”’ within the 
strict terms of the tariff. 

The Court held that the letter constituted a ‘‘prior arrangement”’ 
making shipper liable for the tariff charge for the coopering. 

Other questions were not considered. 

The Court, by denying petitions for writs of certiorari, declined to 
review the following cases: 


No. 682—Thompson, etc., v. Terminal Shares, Inc., in which it was 
sought to review a decision of the District Court of the United States for 
the Eastern District of Missouri [24 F. Supp. 729] sustaining motions to 
vacate orders for service and to quash service of process in a case where 
a Trustee of a railroad in reorganization under Section 77 of the Bank- 
ruptey Act filed an ancillary dependent bill in equity against com- 
panies, not parties to the reorganization proceeding and not residents of 
the judicial district in which the suit was brought, to enforce equity 
liens for money obtained under contracts allegedly illegal, and to enjoin 
defendants from selling or disposing of property which formed the sub- 
ject-matter of the contracts. The lower court held that the bankruptcy 
court did not obtain jurisdiction of the defendants by extra territorial 
service, and that the action between the Trustees and adverse claim- 
ants could be prosecuted only in courts having jurisdiction if the bank- 
ruptey proceeding had not been instituted. 


No. 689—Texas & Pacific Ry. Co., et al., v. Sonken-Galamba Corpor- 
ation, in which the United States Cireuit Court of Appeals for the Fifth 
Cireuit [100 F. (2d) 158] affirmed judgment for shipper in a mandamus 
action to compel the railroad to receive and transport steel and iron ma- 
terial, consisting of dismantled oil tanks, at the scrap iron rate fixed and 
published by the I. C. C. The railroad insisted that the material was 
subject to higher rate for iron and steel articles. The Court of Appeals 
held the evidence was sufficient to show that the material was within the 
scrap iron classification, as interpreted by the I. C. C., and that such 
question was determinable by the Court. 
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No. 699—Southern Pacific Company v. Hosman, a suit under the 
Federal Employers’ Liability Act to recover for injuries resulted from 
railroad’s alleged negligence and violation of the Federal Safety Appli- 
ance Act. The suit was instituted after the expiration of the State 


‘statutory period of limitations. The California District Court of Ap- 


peals [95 Calif. App. D. C. 61, 83 P. (2d) 88] affirmed judgment of 
recovery holding that the State Court was compelled to take jurisdic- 
tion and provide a remedy because the case arose under the Federal 
Employers’ Liability Act, and that the evidence was sufficient for sub- 
mission of the case to a jury. It also held that the action was not barred 
by the State statute of limitations. 


No. 736—Thompson, etc. v. Terminal Shares, Inc., This case is simi- 
lar to No. 682, above. 


[April 3, 1939] 


By reason of its denial of petitions for writs of certiorari, the Court 
declined to review the following cases: 


No. 710—Atchison, Topeka & Santa Fe Ry. Co. v. Superior Court 
of the State of California. This was a petition by the railroad com- 
pany for writ of prohibition to restrain a California trial court from 
re-trying an action under the Federal Employers’ Liability Act, because 
during the first trial the plaintiff abandoned the common law negli- 
gence cause of action and proceeded upon a cause based upon violation 
of the Federal Safety Appliance Act. The United States Supreme 
Court [300 U. S. 471] reversed a judgment for the plaintiff, finding no 
violation of the Act, stating that ‘‘in abandoning his claim under the 
common law rule of negligence he abandoned the only possible ground 
of recovery.’’ Following this the Supreme Court of California [97 Calif. 
Dec. 71, 86 P. (2d) 85] denied the writ of prohibition, holding that the 
plaintiff was not precluded, under the doctrine of election of reme- 
dies, from having the case retried. 


No. 712—Kansas City Southern Ry. Co. v. Citizens of Westville. 
This case arose by petition of citizens of the City of Westville to the 
Oklahoma Corporation Commission to require street crossings extending 
over right-of-way of railroad tracks, and closed by municipal ordinance 
in consideration of building of new depot by railroad, to be reopened for 
public use. The Supreme Court of Oklahoma [88 Okla. App. Ct. Rep. 
269] affirmed an order of the Corporation Commission directing the 
reopening of the streets, holding that the Corporation Commission had 
exclusive jurisdiction over public highway grade crossings. 


[April 17, 1939] 


In No. 481—Rochester Telephone Corporation v. United States and 
Federal Communications Commission, the Court overruled Procter & 
Gamble Co. v. United States, 225 U. S. 282, and a long line of cases 
which followed the doctrine there laid down to the effect that a ‘‘nega- 
tive’’ order is not subject to judicial review. 
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[The opinion of the Court in this case is published in full in this 
issue of the JOURNAL. | 


In No. 508—Federal Power Commission v. Pacific Power & Light 
Company, et al., the Federal Power Commission had denied the appli- 
eation for the transfer of the Inland Power & Light Company to the 
Pacific Power & Light Company. This order although ‘‘negative,’’ was 
held to be judicially reviewable, but the conclusion of the Federal 
Power Commission was sustained on the ground that the Court would 


not substitute its judgment for that of the Commission in this particu- 


lar case, by reason of the special provisions of the Federal Power Act. 


In No. 509—Driscoll, et al., v. Edison Power & Light Co., in an 
opinion by Mr. Justice Reed, the Court reversed the United States Dis- 
trict Court for the Eastern District of Pennsylvania [25 F. Supp. 192] 
which had enjoined the action of the Pennsylvania Public Utility Com- 
mission in fixing temporary rates on the basis of a specified return on 
original cost. 

The Solicitor General of the United States and a number of other 
agencies asked the Supreme Court to reverse Smythe v. Ames [169 U. 8S. 
466], and establish the ‘‘prudent investment’’ theory of valuation, in- 
stead of the ‘‘cost of reproduction’’ theory. 

Without mentioning Smythe v. Ames by name, the Court accepted 
the valuation claimed by the Utility based upon cost of reproduction 
new less depreciation, and finding that the return, after allowable 
charges, would net 6% upon that valuation, held the rates fixed by the 
Pennsylvania Public Utility Commission not to be confiscatory. Mr. 
Justice Frankfurter, in a concurring opinion, said that the majority 
opinion ‘‘needlessly gives new vitality to Smythe v. Ames.’’ 


In No. 432—United States et al., v. Maher, the Court reversed the 
United States District Court for the District of Oregon [23 F. Supp. 
810], and sustained the I: C. C. in its denial of a certificate of conven- 
ience and necessity as a common carrier of passengers by motor vehicle 
in interstate commerce between fixed termini where the motor carrier 
applicant had previously performed anywhere-for-hire services, and 
claimed the new certificate under the grandfather clause. The Court 
held that the I. C. C. was not required to consider the application under 
Section 207 (a) of the Motor Carrier Act, 1935, and determine whether 
public convenience and necessity required the issuance of the certificate. 
The Court held that the I. C. C. properly construed the Act as appli- 
cable to the facts of this case. Under the doctrine of the Rochester Tele- 
phone Case [above noted] the Court held the order of the Commission 
denying the application to be judicially reviewable. 


In No. 534—Clark, Director, Department of Motor Vehicles of Cali- 
fornia v. Gray, et al., the Court held the new California Caravan Act to 
be Constitutional so far as Gray is concerned, upon the grounds that 
States have the constitutional right to exact reasonable fees for use of 
highways, and that the classification of traffic for purposes of regulation 
and fixing fees is a legislative function and not a judicial function. AS 
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to other appellees, the Court directed that the lower court dismiss their 
eases, upon the grounds that they lack the requisite jurisdictional amount. 
of $3,000. 


In No. 719—Boston & Maine R. R. v. Williams, the Court declined, 
by denial of petition for writ of certiorari, to review a decision of the 
Supreme Court of New Hampshire [1 Atl. (2d) 360] holding the railroad 
company liable for injuries and death of circus personnel while being 
transported by it pursuant to an agreement providing that the railroad 
was not acting as carrier, either common or special, of said persons, but 
as a hirer of its cars. 


[May 1, 1939] 


In No. 742—State of Mississippi, et al v. United States, et al, the 
Court affirmed the District Court of the United States for the Southern 
District of Mississippi in its dismissal of a petition brought to set aside 
an order of the I. C. C. requiring the Mississippi Railroad Commission 
to increase rates on intrastate freight shipments of sand, gravel and fer- 
tilizer and its products to the level of interstate rates, in order to remove 
discrimination against interstate commerce. 


In No. 860—Tezas Electric Railway Company v. Eastus, the Court 
noted probable jurisdiction of the appeal of the Texas Electric Railway 
Company from a decree entered by the United States District Court for 
the Northern District of Texas [25 F. Supp. 825] which had sustained 
the determination by the I. C. C. that the Texas Electric Railway is not 
a street, suburban or interurban electric railway, and is, therefore, not 
exempt from the Railway Labor Act, the Carriers Taxing Act of 1937 
and the Railroad Retirement Act of 1937. 


In No. 863—City of Atlanta v. National Bituminous Coal Commis- 
sion, et al., the Court noted probable jurisdiction of the appeal of the 
City of Atlanta from the action of the District Court of the United 
States for the District of Columbia [26 F. Supp. 606] which dismissed a 
suit to enjoin the National Bituminous Coal Commission from promul- 
gating orders fixing minimum prices for the sale of bituminous coal. 
The lower court held the price-fixing provisions of the Bituminous Coal 
Act of 1937 to be constitutional. 





TRANSPORTATION OF AUTOMOBILES ON GREAT LAKES 


_ The United States Maritime Commission has broadened its original 
investigation of rates and practices in connection with the transportation: 
of automobiles on the Great Lakes so as to include the water haul of 
motor carriers by any form of domestic shipping. This embraces all 
inland water carriers, coastwise and intercoastal lines, all of which have 
been named as respondents. The I. C. C. has already instituted an in- 
vestigation relative to freight rates on automobiles shipped by rail. The 
two Commissions plan to conduct both investigations on a joint record. 
The dates and places of the hearings have not yet been determined. 
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RAILROAD RETIREMENT BOARD ESTABLISHES 
REGIONAL OFFICES 


The Railroad Retirement Board announced last week the establish. 
ment of twelve Regional Offices for the handling of matters relating to 
the Railroad Unemployment Insurance Act and the Railroad Retire 
ment Acts. The Regional Offices and the Directors in Charge are as 
follows : 


Region Location Director in Charge 
Boston George H. Parker 
II New York Alexander Fleisher 
III Cleveland Carlton Hayward 
IV Chicago Frank E. Fleener 


Martin F. Carpenter, Act- 
ing Regional Director 


Vv Richmond Walter Burr 

VI Atlanta Leon L. Wheeless 
VII Minneapolis Harris G. Pett 
VIII Kansas City William A. Murphy 
Ix Dallas W. A. Rooksbery 
x Denver Harry K. Sorenson 
XI Seattle Shirl L. Blalock 
XII San Francisco James B. Cress 





P. W. A. AID TO TRANSPORTATION 


The Bureau of Labor Statistics last week reported to the Public 
Works Administrator that the Public Works Administration had during 
the past 5144 years brought extensive aid to industries manufacturing 
light and heavy transportation equipment. The Bureau estimated that 
transportation equipment purchases in that period totaled $90,904,894. 
By reason of loans made to railroads for the purchase of locomotives 
and cars, out of the total of $2,121,892,444 spent for materials through- 
out the PWA construction program, $38,820,468 went for railway freight 
ears. Passenger car purchases amounted to $8,893,300 and locomotive 
purchases amounted to $18,772,524. A total of $6,036,370 was spent 
for various types of aircraft. 





C. A. A. CHAIRMAN GOES TO DEPARTMENT OF COMMERCE 


Hon. Edward J. Noble has resigned his position as Chairman of 
the Civil Aeronautics Authority to become Executive Assistant to the 
Secretary of Commerce. The President has approved a request that 
Congress create the position of Undersecretary of Commerce, and Mr. 
Noble will be appointed to this post if it is created. In the meantime 
he will supervise the operation of the Bureau of Foreign and Domestic 
Commerce and assist in the Department’s efforts toward promoting 
business recovery. 
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MARITIME COMMISSION GENERAL COUNSEL 


The United States Maritime Commission has announced appoint- 
ment of Carl Farbach of New York City to be General Counsel succeed- 
ing Bon Geaslin, who has resigned to enter private practice in Washing- 
ton. Mr. Geaslin has been with the Commission since June 7, 1937. 

Mr. Farbach relinquished his position as General Counsel of the 
Public Works Administration to come with the Commission. He had 
been with the PWA since 1933, becoming Assistant General Counsel in 
1934 and General Counsel in January, 1938. During 1937 Mr. Farbach 
was detailed to the Maritime Commission to assist in the legal work 
incident to its creation. 

He was born in Cincinnati, Ohio, June 26, 1901 and was graduated 
from Harvard University in 1923 and from Harvard Law School in 1926. 





ENGEL SUCCEEDS BLEDSOE AS A. A. R. DIRECTOR 


Mr. E. J. Engel, the new President of the Atchison, Topeka & Santa 
Fe Railway Company, has been elected a member of the Board of Di- 
rectors of the A. of A. R. to succeed the late Mr. S. T. Bledsoe. 





NATIONAL RAILROAD ADJUSTMENT BOARD OFFICERS 


Mr. O. H. Oram has been unanimously elected Chairman of the First 
Division of the National Railroad Adjustment Board for the year be- 
ginning July 1, 1939 and ending June 30, 1940. Mr. EB. W. Fowler has 
been unanimously elected Vice Chairman for that period. 





STATUS OF HUDSON & MANHATTAN R. R. CO. 


The United States Cireuit Court of Appeals for the Second Circuit, 
at New York City, on April 10th, ruled that the Hudson & Manhattan 
Railroad Company is subject to the provisions of the Railway Labor Act. 
The finding of the I. C. C. in this respect was affirmed. 





DOUGLAS CONFIRMED AS SUPREME COURT JUSTICE 


The Senate on April 4th, by a vote of 62 to 4, confirmed the nomi- 
nation of William O. Douglas to be an Associate Justice of the Supreme 
Court of the United States. He took his oath of office on April 17th. 
He has been Chairman of the Securities and Exchange Commission. 
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A. A. R. CREATES FIRE PROTECTION AND INSURANCE SECTION 


The Association of American Railroads has announced the forma. 
tion of a Fire Protection and Insurance Section, the membership of 
which is largely made up of railway officers engaged in those activities, 
The new Section takes the place of the Railway Fire Protection Associa. 
tion, organized in 1913, which has decided to terminate its affairs as an 
independent organization. The objectives of the New Section are said 
to be ‘‘the improvement of methods of fire protection and prevention, 
the circularization of information on these subjects, the establishment 
of safeguards against loss of property and life by fire, and the standard- 
ization of practices through the interchange of ideas and experiences.” 








